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District of Columbia 


No. 9208 


James M. Curley, 

Appellant, 

vs. 

United States of America, 

Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANT, JAMES M. CURLEY 


STATEMENT 

i 

This is an appeal by the appellant, James M. Curley, 
from a judgment of the Court below convicting him of con¬ 
spiracy under 18 U.S.C.A. Section 88, (C. C., Sec. 37), to 
commit offenses against the United States (violate l[8 
U.S.C.A. Sec. 338, (C.C. Sec. 215) the Mail Fraud Statute) 
and of nine substantive counts charging the use of tl|e 
mails to defraud, Section 215 of the Criminal Code (18 
U.S.C.A. Sec. 338). 
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The appellant was sentenced to a term of six to eighteen 
months imprisonment and to pay a fine of $1,000 (R. 3902). 
After imposing sentence the Court below stated in open 
court: 

“Frankly, I want an appeal in this case. I have told 
counsel, though I have acted to the best of my judg¬ 
ment and ability, I appreciate the fact that there are 
some rulings as to which other men may differ; and in 
view of that, I much prefer that other jurists as com¬ 
petent or more so than myself take this record and 
pass upon it before the defendants actually suffer any 
punishment I have imposed.” (R. 3903) 

The foregoing remarks considered in the setting of the 
trial are more poignant than perhaps words on this paper 
can make them appear. This is especially so in the light 
of the attitude of the Court Below on the Motion for Di¬ 
rected Verdict. When the Court below speaks of “some 
rulings” let it be made clear at the outset of this cause on 
appeal that while several substantial errors will be urged 
in this Court, the principal cause of complaint lay and lies 
in the failure of the Court below to dismiss the prosecu¬ 
tion at the conclusion of the Government's case. We sub¬ 
mit that the failure to direct a verdict is the real ruling 
the Court below had in mind when the appellant and his 
counsel stood before the Bar of Justice to hear the pro¬ 
nouncement of sentence. Integrity demands that the Gov¬ 
ernment endorse this conclusion.* 

*We have set forth a condensed but complete statement of all of the 
evidence as an appendix to this brief. This was done not only for the 
reason that the sufficiency of the evidence as to Curley is questioned, 
but also because the Record is voluminous and disintegrated. It is felt 
that while this brief is thereby lengthened, a full statement of the evi¬ 
dence may make the case more readily understood. The fact that the 
Record is not printed is an additional factor. We have not substantially 
changed the order of proof, lest the full setting of the trial be lost in 
the silent printed pages. 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction by reason of the Acts of 
Congress dated February 9, 1893, 27 Stat. 435, C. 74; 
March 3, 1901, 31 Stat. 1225, C. 854, sec. 226; March 3, 
1921, 41 Stat. 1312, C. 125, sec. 12. The judgment appealed 
from is a final judgment within the meaning of the afoije- 
said statutory provisions. An appeal was duly noted and 
perfected within the time limitations provided by the appli¬ 
cable statutes and General Rules of this Court. 


STATUTES INVOLVED 

Title 18, Section 88, U. S. C. A. (Criminal Code, Sec. 
and Revised Statutes, Sec. 5440): 

“Sec. 88 (Criminal Code, Sec. 37). Conspiring to com¬ 
mit offense against United States. If two or more persons 
conspire either to commit any offense against the United 
States, or to defraud the United States in any manner or 
for any purpose, and one or more of such parties do any act 
to effect the object of the conspiracy, each of the parties 
to such conspiracy shall be fined * # *” (R.S. Sec. 5440; 
May 17,1879, c. 8, 21 Stat. 4; March 4, 1909, c. 321, Sec. 37, 
35 Stat. 1096). | 

Section 215 of the Criminal Code (IS U.S.C.A., Sec. 338) 
provides: 

“Whoever, having devised or intending to devise ^ny 
scheme or artifice to defraud, or for obtaining money or 
property by means of false or fraudulent pretenses, rep¬ 
resentations, or promises, • • • shall, for the purpose of 
executing such scheme or artifice or attempting so to bo, 
place or cause to be placed, any letter, postal card, package, 
writing, circular, pamphlet, or advertisement whether ad¬ 
dressed to any person residing within or outside the United 
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States, in any post office, or station thereof, or street or 
other letter box of the United States, or authorized deposi¬ 
tory for mail matter, to be sent or delivered by the post 
office establishment of the United States, or shall take or 
receive any such therefrom, whether mailed within or 
without the United States, or shall knowingly cause to be 
delivered by mail according to the direction thereon, or 
at the place at which it is directed to be delivered by the 
person to whom it is addressed, any such letter, postal 
card, package, writing, circular, pamphlet, or advertise¬ 
ment, shall be fined not more than $1,000 or imprisoned not 
more than five years, or both. ,, 


THE INDICTMENT AND PROCEEDINGS 
PRELIMINARY TO TRIAL 


The indictment was returned January 3, 1944, and con¬ 
sists of sixteen counts (R. 3907). Count One charges that 
beginning on or about June 20, 1941, and continuing there¬ 
after up to and including February 28, 1942, the defend¬ 
ants Fuller, Smith, Underwood, Curley, Fitzgerald (de¬ 
ceased), Hall and Desmond (severed) devised a scheme to 
defraud various persons and companies interested in (a) 
construction work insured by the Federal Housing Admin¬ 
istration or (b) contracts related to the production of war 
materials. (R. 3909) 


i 

The Intent of the Defendants 

The scheme to defraud allegedly involved the taking 
and attempting to take from the persons to be defrauded 
their money and property. (R. 3909); that by £Ke use of 
false pretenses, representations and promises the defend¬ 
ants would obtain from the said persons and companies 



initial payments on fees, alleged expenses and as security:, 1 
that the false pretenses, representations and promises' 
would consist of inducing the “persons to be defrauded”; 
to believe that the defendants could and would cause to bej 
procured contracts from sponsoring corporations (organi-J 
zations primarily engaged in managing and securing thej 
financing) for the construction of FHA insured housing 
and other building operations (R. 3909); contracts frond 
the War and Navy Departments, and from prime contrac-l 
tors who had secured such contracts, for the manufacture 
of war materials; contracts from the Russian Government, 
through the Amtorg Trading Corporation, for the manu^ 
facture of war materials; contracts from the America^ 
United Chemical Corporation for the manufacture of waij 
materials; and, further, falsities with respect to providing 
engineering services incident to the said building opera^ 
tions and contracts for the conversion of domestic manuj 
facturing plants to war production facilities— 

“whereas in truth and in fact, as the defendants then and 
there well knew, the defendants COULD NOT, WOULD 
NOT, and did not cause to be procured for the persons to 
be defrauded such contracts and engineering services .’f 
(R. 3910). j 

I 

Massachusetts Corporation 

j 

The indictment then alleges that it was part of the 
scheme— 

(1) to organize Engineers’ Group Inc., and hold out the 
said corporation as duly incorporated under laws of thp 
State of Massachusetts (R. 3910); 

(2) to maintain offices at 1022 Seventeenth Street, N.W;, 
Washington, D. C.; 24 School Street, Boston, Massachu¬ 
setts, and 310 South Michigan Avenue, Chicago, Illinois 
(R. 3910); 
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(3) to request “persons to be defrauded” to send 
checks, notes and various communications to said offices; 

(4) to take an active part in the management of the 
business and to solicit business. (R. 3911). 


Group Officers 

The indictment then alleges that as a further part of the 
scheme the defendants, for the purpose of attaching an 
appearance of respectability and responsibility to Engi¬ 
neers’ Group, Inc. and of lulling “persons to be de¬ 
frauded” into a sense of security and trust in their trans¬ 
actions with Engineers’ Group, Inc. would— 

(1) elect Curley president and director and hold him 
out as a former Governor of Massachusetts and former 
Mayor of Boston; 

(2) elect Fitzgerald secretary and director and hold him 
out as a former aide to Louis Johnson, Assistant Secre¬ 
tary of War until August, 1939; 

(3) elect Fuller Executive Vice-president and hold him 
out as Chairman of the Executive Committee of the Ama- 
Cuzac Power Commission, Mexico City, Mexico, as well as 
a director of other companies and as a trained engineer; 

(4) elect Smith treasurer, vice-president, and assistant 
secretary and hold him out as a former member of the 
National Labor Relations Board; 

(5) elect Underwood president and director and hold 
him out as a retired Major of the United States Army and 
an expert in aviation and ordnance engineering; 

(6) elect Hall vice-president and director and hold him 
out as a retired Major of the United States Army and an 
expert in aviation and aviation engineering. (R. 3911-12). 

Further, the indictment charges that as a part of the 
scheme the defendants would spend large sums of money 
for travel, hotel accommodations and long distance tele- 


I 

I 
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phone calls for the purpose of establishing a 44 front’’ in 
order to deceive and lull 44 persons to be defrauded.” (R. 
3912). j 

It is then charged as a further part of the scheme that 
the defendants would incorporate certain 44 dummy” cor¬ 
porations, which corporations would pretend to act as 
sponsors for FHA insured housing projects. (R. 3912). 

Then follows the charge that the defendants would! 
incorporate the American United Chemical Corporation, a 
Virginia corporation, for the purpose of negotiating with 
and defrauding inter alia the Amtorg, the purchasing 
agency of the Russian Government. (R. 3912). 

Alleged False Representations in Brochure 

The indictment then alleges as a part of the scheme that 
the defendants would send through the mails certain type-| 
written brochures, prospectuses and financial statements 
of Engineers’ Group, Inc. to 

a) various Federal departments and agencies; 

b) persons to be defrauded and 

c) others. 

That said brochures, etc., would contain false statements 
and representations with the knowledge that they were 
false and with conscious ignorance of and reckless indif¬ 
ference to truth or falsity. 

That among the false statements and representations inj 
the brochures, etc. -were the following: 

1) the members, officers and directors of Engineers’ 
Group were experienced and had personally planned and 
supervised over $100,000,000 worth of construction during 
the past twenty years; 

2) Curley had supervised over $500,000,000 of engi¬ 
neering and construction since 1932; 
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3) Engineers’ Group, Inc. was qualified by both expe¬ 
rience and associate companies to do general engineering 
and construction; 

4) through its banking facilities Engineers’ Group was 
able to obtain accommodations up to $1,000,000 working 
capital; 

5) for more than 25 years associate engineering firms 
and contractors had been affiliated with Engineers’ Group, 
Inc.; 

6) Engineers’ Group was consultant for a substantial 
number of construction, engineering, industrial and archi¬ 
tectural organizations; 

7) during the past 25 years Engineers’ Group or its 
members completed many large construction projects in 
the United States, South America and Europe; 

8) Engineers’ Group had construction awards totaling 
about 800 F.H.A. houses located in Rhode Island, Mary¬ 
land, Virginia and the District of Columbia in the total 
amount of $4,000,000; 

9) Engineers’ Group had under construction a gaseous 
oxygen plant for the General Electric Company at Sche¬ 
nectady, New York, and aluminum plants for Kalunite, 
Inc.; 

10) Engineers’ Group had an Advisory Board composed 
of certain well known industrialists; 

11) Engineers’ Group was organized and coordinated 
to undertake and complete various types of construction 
projects and to furnish necessary labor; 

12) Engineers’ Group was the owner of stock in a num¬ 
ber of newly formed corporations; 

13) Engineers’ Group held options to purchase many 
well known contracting and industrial companies; 

14) Engineers’ Group had issued $20,000 paid up com¬ 
mon stock. 

15) Engineers’ Group had a surplus of $225,349.20 as of 
October 14, 1941, which said surplus included $35,860 sub¬ 
ject to return and to certain adjustments if some of the 
projects were rejected; 
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16) Engineers’ Group had an income of $264,935.24 as j 
of October 14, 1941, which said income was subject to ad¬ 
justment if some of the projects were rejected. 

I 

Further Alleged False Representations 

The indictment then charges that as a further part of 
the scheme the defendants would induce persons to hand 
over their money by means of: 

telephone conversations 
personal solicitations 
letters 

written agreements 
other waitings 

and that said communications would consist of false rep¬ 
resentations and promises, to wit: 

I 

that the defendants had influence with the FHA which j 
would enable them to obtain the approval of housing proj¬ 
ects and commitments thereon; 

that Engineers’ Group, Inc. had been designated by 
FHA as its agent in the District of Columbia; 

that Engineers’ Group, Inc. and the sponsoring corpora¬ 
tions had secured and could secure FHA approval for 
housing projects, and necessary financial commitments 
thereon, if the persons to be defrauded would make fee 
down-payments; 

that FHA approval had not been secured because of 
FHA delays and that such approval would be secured in a 
short time; 

that Engineers’ Group could secure for certain persons 
to be defrauded, upon the payment of an initial fee to be 
held as security contracts from the Road Builders Corpo¬ 
ration for the construction of an office building to be known 
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as the Hamilton National Bank Project; that construction 
of said building had been approved by the District Com¬ 
mission and that commitments had been made thereon; 

that initial payments made on account of fees, or down 
payments, in connection with securing housing and other 
building contracts and the furnishing of engineering serv¬ 
ices, w’ould be held by Engineers’ Group, Inc. as security; 

that Engineers’ Group had over $60,000. in bank; 

that Engineers’ Group had $10,000. on deposit in the 
Pilgrim Trust Company of Boston; 

that Engineers’ Group owned the Cumberland Project 
property outright and that said property was worth at 
least $50,000.; 

that Engineers’ Group had a competent board of engi¬ 
neers consisting of from 20 to 30 ex-officers of the United 
States Army, including ballistics and ordnance experts; 

that Engineers’ Group, Inc. had surveyed the depart¬ 
ments of the Willys-Overland Company, had done consid¬ 
erable work for and was representing said company in 
placing contracts; 

that Engineers’ Group, Inc., was working through the 
Army to speed up the manufacture of war items; 

that Engineers’ Group, Inc. had the necessary engineer¬ 
ing staff and facilities to furnish engineering services in 
connection with the construction of houses, apartment 
buildings, hotel buildings, office buildings and other build¬ 
ings and to convert plants for the manufacture of war 
materials and for the training of workers therefor; 

that Engineers’ Group, Inc. had obtained contracts for 
several companies, including, among others, the Forse 
Corporation, the Glenwood Range Company and the Nor- 
cor Company; 



that the initial payments and advance fees made by the 
persons to be defrauded would be refunded by Engineers’ 
Group, Inc. should contracts not be delivered and engineer¬ 
ing services not rendered within certain time limits. (R.! 
3913-3922). 

The pleader negatived all of the foregoing averments. 

Then the indictment alleges that the defendants, includ-j 
ing appellant Curley, having devised the aforesaid scheme; 
to defraud and for obtaining money by false representa¬ 
tions herein outlined, did on September 7, 1941, for the 
purpose of executing the scheme knowingly, wilfully, etc. 
place and cause to be placed in the mails a letter to F. M.j 
Gifford of the Bishop Company, Worcester, Mass. (R. 
3922); (Govt. Ex. 45). 

I 


Counts 2 to 15 

i 

The foregoing is Count One. Counts Two to Fifteen,! 
inclusive, incorporated by reference all of the allegations 
of Count One aforesaid with respect to the scheme to de¬ 
fraud and the false representations, but set forth distinct 
and separate uses of the mails for the purpose of execut-j 
ing the scheme. 


Conspiracy Count 

The sixteenth Count, a conspiracy charge, alleged that 
the defendants, including appellant Curley, did from June 
20, 1941, to February 28, 1942, conspire in the District of 
Columbia and elsewhere, to commit offenses against thd 
United States, to wit, violate Section 338, Title 18, U.S.Cj 
and incorporates by reference the allegations of Count; 
One of the indictment. (R. 3947). Then follow 34 overt 
acts. (R. 3949-53). 
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Preliminary Motions Filed 

The appellant Curley filed a motion to inspect the grand 
jury minutes (U. S. Socony-Vacuum Oil Co., 310 U.S. 150, 
233, 234) and to quash the indictment, both of which were 
denied (R. 3966, 3969, 3972). Both motions were filed on 
the ground that a prior indictment against Curley was 
quashed for the reason that the grand jury which returned 
the prior indictment had been irregularly impanelled and 
the Government in securing the instant indictment had 
used the nullified transcript of testimony adduced before 
the prior illegal grand jury. A motion to compel the Gov¬ 
ernment to elect between proceeding on the substantive 
scheme counts and the conspiracy count was also filed and 
denied. (R. 3957, 3973). 

The grounds of said motion were that due process de¬ 
manded that a defendant not be required to defend simul¬ 
taneously against a charge of participating in a scheme 
which presupposes the union of minds and a conspiracy to 
do just that. It was urged that the conspiracy count had 
been included in order that the dragnet hearsay rules and 
omnibus order of proof rule could be availed of in order 
that the Government might lift itself by its own boot¬ 
straps. See Glosser v. U. S., 315 U. S. 60, 73-75, and charge 
of Court Below at R. 3738. The motion to elect was re¬ 
newed at the end of the Government’s case and before sub¬ 
mission of the cause to the jury (R. 3292; denied R. 3292; 
R. 3815). 

VOIR DIRE AND OPENING STATEMENT 

The jury was selected and sworn on Tuesday, November 
27, 1945. (R. 1-66). In the course of identifying the case, 
the Government indicated to the jury panel that it would 
call some 50 specific witnesses including Rayford Alley, 
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William Walsh, George H. Eichelberger, Everett R. Hurt, 
Mercedes Hurt, C. D. Kuck, Irving B. Newcomb, James C. | 
Robertson, Robert Thach and Denny Hughes, among oth- ! 
ers. (R. 20-23). The foregoing persons, all of whom could 
have given vital testimony which would assist in arriving 
at the truth of the charges, and all of whom had been thor¬ 
oughly interviewed by the Department of Justice, were not 
called by the Government at all. 

i 

Opening Statement 

The Government announced in its opening statement 
that the indictment alleged and the proof would show as j 
follows: 

That in July, 1941, Fuller, Curley and Fitzgerald began j 
to function as Engineers * Group, Inc. and rented an office at 
1022 17th Street, N.W., Washington, D. C. (R. 72); that a 
bank account was opened on August 1, 1941, in the National j 
Metropolitan Bank, Washington, D. C., in the corporate j 
name; that signature cards were deposited with the bank, 
the treasurer being Everett R. Hurt and that a corporate i 
resolution was filed with the bank authorizing Hurt to draw ! 
on the corporate account (R. 72); that on October 17, 1941,1 
Engineers’ Group, Inc. was incorporated under the laws of 
Massachusetts by Joseph P. Brennan, Edward R. Calla- j 
han and M. 0 ’Connell and that subsequently these incorpo¬ 
rators elected Curley, president, Fuller, executive vice-| 
president, Hurt, director and Fitzgerald, secretary; that 
a Board of Directors was elected composed of Harry W. j 
Holt, A. L. Bivins, James M. Curley, James G. Fuller and ! 
Everett R. Hurt. 

The Government then announced that the evidence would! 
show that Fuller and Curley in July, August and Septem¬ 
ber were both in financial straits; that the corporation 
started with no money and that no stock was ever issued; 
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(R. 73); that Fuller was supposed to turn over a certain 
contract in consideration for stock but that this was not 
done (R. 74); that the only funds the corporation had and 
the only source of income was that money which the de¬ 
fendants were able to induce business men to turn over 
to the Group; that this money, in each instance, was turned 
over with the understanding that it was a deposit subject 
to return if the Group did not secure said contracts (R. 74). 

The Government then stated that the testimony would 
show that about $60,000 was received by the Group in this 
manner and that refunds of deposits in three instances 
amounted to $9,S50; that the refunds were made only after 
long delay (R. 74); that the refunds were made from funds 
paid into the corporation by other persons. The charge 
was made that the Group was using “Peter’s money to 
pay Paul. ,, 

It was then charged that approximately $50,000 was 
spent almost immediately and that bank statements, check 
stubs and other evidence would be adduced to show that 
some of the money was spent for operating expenses, sal¬ 
aries, telegrams, telephone, transportation, hotels and a 
local attorney in Washington City received approximately 
$4,500. (R. 75). [Three local attorneys who participated 
in many of the Group transactions and who received sub¬ 
stantial sums therefrom, were neither indicted nor called 
as witnesses by the Government.] 

The prosecutor then recited that he would prove that the 
telephone bill from July 1, 1941 to February, 1942, was 
$2,557; the Mayflower Hotel bill, $2,060; Sherry-Nether- 
lands Hotel in New York City, $749, and other hotels, 
smaller sums. (R. 75). It was alleged that the defendants 
put up at the very best hotels and spent money very lav¬ 
ishly on travel and hotels. 


I 
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Fuller Gives Curley $3,500 

i 

I 

It was then alleged that the testimony would show that | 
Fuller withdrew from the bank account either in checks 
payable to himself or in cash, $18,367; that Fuller gave i 
Curley $3,500 in currency in Washington during August, 
having theretofore given him two checks which were re¬ 
turned because of insufficient funds and that this cash 
money was used to take up these two bad checks. (R. 75). 
[The foregoing was not proved and thus from the vervj 
beginning of the case there was instilled in the jury’s mind 
this highly damaging and prejudicial charge.] 

The prosecutor then indicated that he would prove that 
Curley had been twice questioned in civil suits as to the 
source of the $3,500; that on the first occasion Curlevj 
stated that the money was paid to him by an official of 
the Group for an obligation due him and that his function 1 
with the Group was in the development of business; that] 
on the second occasion, Curley stated that the money was! 
a loan and that he paid it back in cash. (R. 76). [No suchj 
proof was offered and again highly damaging and prejudi^ 
cial matter was put before the jury.] 

It was further charged that no one who paid any money 
to the Group received a contract from the Government or 
anyone else and that each asked for the return of his moneyt 
but that in only three instances were refunds made. (R. 77) 
[The proof showed this statement to be grossly inaccurate 
and was obviously prejudicial and should never have been 
made.] A recitation was given then of the names of the 
companies and the amounts paid in by them. (R. 77, 78)* 
The Government then maintained that it would bring wit+ 
nesses that were actually defrauded and to whom alleged 
false representations were made .(R. 78, 79). 

The First Phase; FHA Housing 

i 

It was maintained that the proof would show that ii^ 
the early stages of operation the Group emphasized Fed- 
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eral Housing contracts, i.e., contracts given to contractors 
by sponsoring corporations who would give mortgages in¬ 
sured by the F.H.A. (R. 79); that the Group would secure 
for the “victims” a contract with the sponsoring corpo¬ 
ration charged with the responsibility of building the 
housing projects (R 82); that these sponsoring corpora¬ 
tions were organized by the defendants and were just cor¬ 
porate shells and that “only one of the various projects 
. . . was ever successful,” and this was after the Group 
became defunct. (R 83). 

The victims were told in each instance that the money 
was to be held as a deposit or advance and that the advance 
would be kept by the Group if a contract was procured and 
that if a contract was procured additional money would be 
due the Group, but, if a contract was not procured the 
Group would refund. 

The Second Phase: War Contracts 

That later the operations involved the procurement of 
contracts for war materials; that representations w’ere 
made to manufacturers as to their ability to secure con¬ 
tracts and that such representations were made in order 
to get the manufacturers to make advance payments; that 
such advances were made for engineering service, plant 
surveys and “to be used in connection with that person’s 
desire for a contract” (R 79); that instead of using the 
money for the said person’s purpose, the money paid in by 
him was frequently used for another person’s refund; that 
the Group did hire a retired Army Officer and paid him 
$500 a month to make a survey of two or three plants; that 
the Group also hired another well-known engineer who 
performed services but was not paid; that the foregoing 
was a mere “pretense of going ahead”, but that the Group 
really did nothing. (R 80). [This was never proved and 
the evidence demonstrated the contrary. If there is any 
one thing that is clear in this case, it is that substantial 
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efforts were made by the Group toward performance of its 
contracts.] 

Brochure, Financial Statement and Dun & Bradstreet 

The assertion followed that the Group put out a bro¬ 
chure of prospectus, practically all of which was false (R. 
80); a financial statement in which the Group showed a 
net worth of $225,000 which was false (R. 80); whereas, 
“the bank account . . . was barelv over four or five thou- 

w 

sand dollars, and usually was down to two or three hun¬ 
dred dollars most of the time” (R. 80); that the defend¬ 
ants gave Dun and Bradstreet false financial statements 
and invited the “victims” to go to Dun and Bradstreet and 
get a report. (R. 81). 

Desmond to Curley to Fuller 

It was then charged that each defendant actively par¬ 
ticipated in bringing in the clients; that the defendant, 
Desmond (who was severed (R. 10) and who is now dead), 
would lead the New England clients to Curley and Curley 
in turn forward them to Fuller in Washington; that Fuller 
was Executive Vice-President and wheel horse, the super¬ 
salesman type who would close the deal after the Curley 
referral (R. 81); that when these clients requested a return 
of their money Curley would reassure them of the return. 
(R. 81). 

Hall and Underwood: the “Front” on War Contracts 

The prosecutor maintained that the testimony would 
show that the defendant Hall was a vice-president of the 
Group and that defendant Underwood succeeded Curley as 
president; that Hall and Underwood were held out as re¬ 
tired Majors in the United States Army, whereas neither 
were (R. 81); that Hall was held out as an expert in avia¬ 
tion and Underwood as an expert in ordnance (R. 82); 
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Monies Secured During Curley Regime and His 

Resignation 

That the proof would show that while Curley was Presi¬ 
dent of the Group, the Group took in $45,230 from Powers, 
Bishop, Schweers and Smith, Key West Corporation, Glen- 
wood Range, Felds Plumbing and Heating, Joseph Engi¬ 
neers, Ruff, and Forse Corp.; that while Underwood w’as 
President and the defendants Smith and Hall were vice- 
presidents, some $20,000 was taken in; that when Smith, 
Underwood and Hall came into the Group, many of the 
earlier clients were seeking refunds of their deposits, but 
they, nonetheless, Smith, Underwood and Hall, were active 
in securing other deposits (R. 83); that Curley resigned on 
December 29, 1941 and that on December 22, 1941, the 
Inspector-General of the Army began an investigation of 
the Group (R. 84); 

That the proof would show that on February 16, 1942, 
Underwood, Smith and Hall resigned after they had been 
■with the Organization for about two months, and that 
Fuller had at that time disappeared (R. 84); 

That the premises at 1022 17th Street, N.W., became va¬ 
cant and that the landlord instituted a distraint proceed¬ 
ing (R. 84); that the bookkeeper levied on the office furni¬ 
ture to get his salary. 

U. S. Mails Used 

The prosecutor then reviewed the indictment in detail. 
(R. 85-105). The following comments were made by the 
prosecutor as he reviewed the indictment: That several 
persons doing business with the Group wanted to put their 
money up in escrow, but Fuller told them he did not do 
business that way; that they must understand how he did 
business and he insisted upon getting the deposit (R. 86); 
that it was customary for the defendants to use the United 
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States mails in writing back and forth to these persons j 
alleged to have been defrauded (R. 87); 

Motive: Fuller and Curley “Broke” 

. 

That both Fuller and Curley “were broke or certainly j 
needed money” (R. 91); that Curley introduced Fuller to | 
the Pilgrim Trust Company in Boston and sought to have 
the Bank lend Fuller money to be used in obtaining Gov¬ 
ernment contracts and to have the Bank make a substan- ! 
tial loan which was to be held by the Bank under a secret 
agreement between the bank and Fuller; that the loan was 
not to be withdrawn but was to be there on deposit in case 
anybody should inquire whether or not the money was on 
deposit (R. 91-92); 

That Curley introduced Fuller to the Bank w-hich al¬ 
lowed Fuller to open a bank account with an initial deposit 
of $500 which w*as almost immediately withdrawn; that 
Fuller overdrew the account and when the Bank sought to 
close it Curley asked that Fuller be given another chance, 
but that the Bank w T as later compelled to close the account 
because of bad checks. (R. 92). 

I 

| 

Underwood and Hall Receive Directed Verdicts 
Counts 1-10, 12-15 

All defendants reserved their opening statements. (R. 
112). The Government conceded that the opening state¬ 
ment did not tender proof to show that Underwuod and 
Hall were parties to the scheme at the time of the using 
of the mails in the period covered by Counts 1 through 10, 
inclusive, and Counts 12 through 15, inclusive. When the 
Government admitted that it could not show that they j 
w’ere, the Court directed a verdict as to the said counts as j 
to both Underwood and Hall. (R. 106, 135). 


i 
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STATEMENT OF POINTS 

POINT I. The Court erred in denying the Motion for 
Directed Verdict made by Curley at the conclusion of the 
Government’s case on the ground that the evidence was 
insufficient as a matter of law to sustain the indictment or 
any part thereof. There was no substantial evidence to 
connect Curley with the scheme or conspiracy, respectively, 
or to show that he had any knowledge thereof or partici¬ 
pated therein. 

POINT II. There was no substantial proof of Curley’s 
connection with the crimes charged aliunde the declara¬ 
tions and acts of co-schemers and co-conspirators. 

POINT III. The Trial Court erred in overruling the 
Motion made by the appellant, Curley, for a directed Ver¬ 
dict in that there was a refusal to follow the law as de¬ 
clared by this Court as to the function of a trial judge on 
a motion for directed verdict. Appellant, Curley, offered 
no evidence and stood on his motion. 

POINT IV. The Court below erred in admitting in evi¬ 
dence the testimonv of Curlev in the Boston, Massachu- 
setts Supplementary Proceedings as a part of the Govern¬ 
ment’s case in chief. 

POINT V. Assuming the admissibility of the Curley 
testimony in the Massachusetts Supplementary 7 Proceed¬ 
ings, the Court below should have limited by instruction to 
the jury the purpose for which it was admitted in the con¬ 
text of the proof in this case. 

POINT VI. The Court below erred in sending three ex¬ 
hibits to the jury without notice to or the knowledge and 
presence of counsel. This was violative of Curley’s Con¬ 
stitutional rights to a jury trial, to counsel at every stage 
of the proceedings, and to due process of law. 

POINT VII. The Court having refused to charge that 
the indictment alleged a continuing scheme, and the jury 


1 laving received the case as a series of individual schemes, j 
Curley was entitled to acquittals on the individual sub¬ 
stantive counts for the reason that on the Government’s 

i 

theory of the case each scheme was consummated before j 
the particular count letter was mailed. Further, there was | 
no proof that Curley was participating when the count 
letters were mailed. 

POINT VIII. The Court below committed serious errors | 
in its charge to the jury, in its own conception of the appli¬ 
cable legal principles, and in its refusal to charge. The 
charge was sent into the jury room by the Court. 

I 

POINT IX. Errors committed by the Court below, after 
the submission of the cause to the jury, substantially preju¬ 
diced the appellant, Curley. 
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SUMMARY OF ARGUMENT 

The Court below indicated, during the argument on the 
Motion for Directed Verdict at the end of the Govern¬ 
ment’s case, in a colloquy with counsel that perhaps the 
appellant had been “careless”. After holding the Motion 
for Directed Verdict under advisement some six or seven 
days, the Court overruled the Motion and put appellant 
to his defense. Appellant stood on the Motion. After the 
jury’s verdict of guilty as to nine substantive counts and 
the conspiracy count, a Motion for New Trial was filed and 
argued. The Court below commented when denying the 
Motion for New Trial, and at the time of sentencing, that 
it wanted the case appealed. 

At the outset of the argument in this brief, we urge that 
the Court below should have granted the Motion for Di¬ 
rected Verdict. The evidence relating to Curley’s impli¬ 
cation in the scheme and conspiracy charged in the indict¬ 
ment was slim and sketchy. There was no substantial evi¬ 
dence of Curley’s knowledge of or participation in any 
fraud. His actions throughout were entirely consistent 
with innocence. Even though all reasonable inferences are 
resolved most favorably to the Government, no single act 
of fraud on the part of Curley in his relations with any of 
the alleged defrauded victims, or any co-defendant, ap¬ 
pears in the record. He did not receive any money what¬ 
soever from the operations of Engineers’ Group, Inc. 

We submit that the proof did not show a continuing 
scheme from June, 1941 to February, 1942, to which Curley 
was a party. The nature of the scheme as a continuing 
scheme went to the very heart of the indictment. An exam¬ 
ination of the evidence will show that at best from the 
point of view of the Government, there was evidence of 
isolated individual transactions, with varying participants. 
As to the great bulk of the transactions, the proof shows 
that Curley did not even have knowledge thereof. Vary¬ 
ing groups of men were involved in varying transactions 
at different times. Thus, it is maintained that there was 
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a fatal variance which substantially prejudiced the appel¬ 
lant. j 

There was no proof whatsoever to show that Curley con¬ 
spired with anyone at any time to defraud by the use of 
the mails. The law requires, as an additional essential 1 
element under the Conspiracy Count, that the proof show ; 
a specific intent to use the mails as an inherent part of the 
scheme to defraud. Thus, the Government has a heavier 
burden of proof. It utterly failed to maintain this burden 
in the instant cause. | 

The great bulk of evidence constituted hearsay as to j 
Curley. Objection was made to the admissibility and bind¬ 
ing effect as to Curley of declarations and acts of other 
alleged co-schemers and co-conspirators. The law required 
in order to make such declarations and acts admissible un- | 
der such objection that there be proof aliunde that Curley j 
was connected with the conspiracy and scheme. Otherwise, j 
the hearsay lifted itself by its own boot straps to the level | 
of competent evidence. We strongly urge that, independ- | 
ent of the declarations and acts complained of, there was 
no substantial proof connecting Curley with the conspiracy 
or scheme. Clearly, the acts of other defendants were dam- 
aging and substantially prejudiced Curley. The evidence 
tending to connect Curley with the conspiracy and scheme | 
is meager by comparison with all the proof in the cause. 

The Court below erred in overruling the motion made 
by the appellant for directed verdict in that there was a 
refusal to follow the law as declared by this Court as to the j 
function of a trial judge on a motion for directed verdict. 
This Court has held that on a motion for directed verdict ! 
the Trial Judge must not merely assume the truth of the 
Government’s evidence and give the Government the bene- 
fit of legitimate inferences, but must also consider whether j 
or not the evidence could properly convince a jury beyond 
a reasonable doubt. The Trial Court specifically stated in j 
the instant cause that it did not consider whether or not 
the evidence was sufficient to justify a conclusion that Cur- j 
ley was guilty beyond a reasonable doubt. 
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The last item of proof offered by the Government con¬ 
stituted the testimony of Curley given in supplementary 
proceedings before a Boston City Court wherein he was 
a judgment debtor. The inquiry in the said proceedings, 
extending over a period of several years, related to monies 
received and assets possessed by Curley. It was made to 
appear therein that Curley acknowledged receiving $3,500 
from Appellant Fuller in early August, 1941, in connec¬ 
tion with a transaction totally unidentified with any ac¬ 
tivity of Engineers’ Group, Inc. Objection was made to 
the admissibility of the evidence on the ground that the 
transaction was purely a personal one and in no way iden¬ 
tified with the alleged fraudulent scheme. Other grounds 
of objection are considered in Points IV and V of the 
brief. 

Other evidence in the case tended to show that Fuller 
had withdrawn approximately $18,000 from monies re¬ 
ceived by Engineers’ Group, Inc. Appellant requested the 
Court below to charge that the $3,500 received by Curley 
aforesaid was in no way connected with the $18,000 with¬ 
drawn by Fuller. Other independent evidence in the case 
showed that Curley had not received any money whatsoever 
from the Group. The Court denied the request for such an 
instruction to the jury and permitted the testimony in the 
supplementary- proceedings, and other testimony relating 
thereto, to be received in evidence without limitation as to 
the purpose of its admissibility. As a result, the Govern¬ 
ment was permitted to argue and did argue that the $3,500 
was a part of the $18,000 and permitted, in any event, the 
jury to infer that the $3,500 was fraudulently procured and 
received by Curley. The substantial prejudice resulting 
therefrom is self-evident. The errors assigned in connec¬ 
tion therewith go to both the admissibility of the testi¬ 
mony in the supplementary proceedings as such, as well as 
the failure of the Court below to limit the purpose of ad¬ 
missibility in the event that this Court should find that the 
testimony in the supplementary proceedings was properly 
received in evidence. 
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Substantial prejudice and denial of rights guaranteed 
under the Constitution of the United States are urged to! 
have flowed from the action of the Court Below in sending | 
three exhibits to the jury without notice to or the knowl-| 
edge and presence of counsel for Curley. Apart from the; 
constitutional questions, factually this action of the Court; 
below was the source of substantial prejudice for the rea¬ 
son that two of the exhibits related to the $3,500 transac¬ 
tion hereinbefore described and the emphasis placed by the 
jury thereon was manifested. 

Although specifically requested by Curley, the Court! 
below failed to charge that the indictment alleged a con-! 
tinuing scheme and that the jury must find a continuing j 
scheme in order to convict. The law recognizes a substan- j 
tial difference between a mail fraud indictment charging a 
continuing scheme and one where individual and separate 
schemes are alleged. We maintain that the jury received 
the case as a series of individual schemes and that, there¬ 
fore, Curley was entitled to acquittal on the individual 
mailing counts for the reason that on the Governments 
theory of the case each scheme was consummated before 
the particular count letter was mailed. In this connection, | 
we mean by “the Government’s theory of the case,” the j 
gravamen of the fraud charged in the indictment, to wit, 
that the defendants had the specific intent to convert the J 
monies received at the time of receipt and that they would 
not, and could not, perform. Further, we urge that there 
is no proof showing that Curley was participating when j 
the count letters were mailed. This is a jurisdictional mat- j 
ter. The law is clear that the mere use of the mails would 
not be sufficient to show the furtherance of a scheme un- ! 
less the mails were used for the purpose of fraud, i.e., in i 
furtherance of or in execution of the scheme. There was ! 
a total absence of substantial proof when the case was ! 
given to the jury and considered by them as a series of I 
separate schemes. 


i 
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The Court below came to recognize, after the argument 
on the motion for new trial, that there was no evidence 
showing Curley’s knowledge or participation in the trans¬ 
actions upon which he has been found guilty under the 
substantive counts. The Court, however, reasoned that 
in view of the fact that Curley had been found guilty under 
the Conspiracy Count, it followed that he was guilty of 
the scheme to defraud charged in the substantive offenses. 
Apparently, at this point, the Court was treating the case 
as one charging a continuing scheme. We maintain this 
was serious and substantial error as to the law of the case. 
A discussion of this question is found at Point VIII, A, 
of the brief. 

It was then urged that the Court failed to charge the 
jury fully on the “specific intent” element of the con¬ 
spiracy charge, as well as failed to charge on the “specific 
intent” requirement with respect to the claim of the Gov¬ 
ernment that the monies received by the Group were taken 
with the intention of converting and with no intention of 
performing the contracts. 

Error is specified in that the Court failed to instruct the 
jury that they must find that Curley was participating at 
the time the mails were used in so far as the substantive 
offenses were concerned. Point VIII, D. 

We then urge that the charge of the Court to the jury 
was deficient in that there was a failure to instruct the 
jury that each of the jurors must be convinced beyond a 
reasonable doubt before verdict of guilty could be found. 

The argument is concluded with a statement of errors 
committed by the Court below after the submission of the 
cause to the jury, namely, 

(1) In advising the jury that all exhibits were available 
during their deliberations; 

(2) In giving the jury three volumes of the transcript 
of testimony; 
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(3) In not declaring a mistrial because of the constant 
publication of prejudicial newspaper articles, as well as 
the publication of a noxious article in “Life” magazine 
relating to Curley while the jury was separated. 

(4) In separating the jury during their deliberations 
without legal cause. 

(5) In making notations on the indictment as to the 
counts which applied to the various defendants. 

(6) In polling the jury in that “the verdict of the jury” 
was solicited from each juror rather than the “individual 
verdict” of each juror. 

(7) In not declaring a mistrial in view of the confusion 
and uncertainty manifested by the jury in the course of 
the two polls taken. 

(8) In instructing the jury, after their final discharge, 
not to discuss the case with anyone. 

Finally, the appellant urges all errors assigned in the 
Court below and such plain error as was unassigned and 
which this Court may find necessary to notice in order that 
justice be done. 

The Conclusion asks that this Court reverse the judg¬ 
ment of the Court below and by its mandate direct that a 
judgment of acquittal be entered in accordance with Rule 
29 of the Federal Rules of Criminal Procedure. 
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ARGUMENT 
Point I. 

The Court Erred in Denying the Motion for Directed Ver¬ 
dict Made by Curley at the End of the Government's 
Case on the Ground That the Evidence Was Insuf¬ 
ficient as a Matter of Law to Sustain the Indictment or 
Any Part Thereof. There Was No Substantial Evi¬ 
dence to Connect Curley With the Scheme and Con¬ 
spiracy, Respectively, or to Show That He Had Any 
Knowledge Thereof or Participated Therein. 

We felt obliged to set forth in extenso in the Appendix 
substantially all of the evidence relating to all defendants 
as well as Curley. A proper understanding of the cause 
would seem to have required this. Taking all the facts, 
then, and resolving all reasonable inferences in favor of 
the Government, we submit that the Court below should 
have directed a verdict for Curlev. 

I 

In view of the fact that it was felt necessary to condense 
all of the evidence and being mindful of the rules of this 
Court with respect to the permissible length of a brief, it 
is not proposed to argue at length the facts of the case. 
Extensive factual argumentation may be found on the 
Motion for Directed Verdict at R. 2966-3005; R. 3105-3127; 
as well as the argument to the jury, R. 3533-364S and on the 
Motion for New Trial, R. 3858-3879. It will be seen that 
Curley’s innocence is so plainly consistent with the proof 
as to call for reversal. To this we may add that the Court 
below undertook no reasoned analysis of the parts of the 
evidence which are claimed to show fraud. Some of the 
evidence gives rise to suspicion in a few instances, but 
even this was dispelled when all the proof was in. For 
this reason, we felt constrained to make a detailed narra- 
tion of the facts in order to demonstrate that the Govern- 
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ment failed to prove any fraud to which Curley was ^ 
party. Certainly there was no substantial evidence of hi^ 
implication in a continuing scheme to defraud. 

From the Government’s view, Curley w^as the Presij- 
dent of Engineers’ Group, Inc., and by reason thereof imp- 
plicated in the fraud. However, the law is well settled that 
an officer of a corporation cannot be held criminally re¬ 
sponsible for illegal actions of other officers in which he 
never joined or knowingly sanctioned.* 

The Government was forced to rely essentially on the fact 
that Curley held office in the Group to show his implication 
in the scheme alleged. Some of the witnesses did not even 
know that Curley was identified with the Group. Otheifs 
stated without contradiction that Curley had no dealings 
with them whatsoever and that the only identification bf 
Curley with the Group consisted of the hearsay state¬ 
ments of Fuller or others. Many stated that they relied 
on Thacli or someone else. In order to arrive at the slight¬ 
est inference of even guilty knowledge on this basis, tllie 
evidence must be subjected to violent torture. Guilt is per¬ 
sonal and cannot be lightly imputed to one who is not 
shown to have an evil intention or a consciousness pf 
wrongdoing. j 

I 

The Government may argue that the composite picture 
of all the Group transactions proves fraud as to Curley. 
Composite picture of what? Of circumstances which when 
fully explained on cross-examination were more consistent 
with innocence than with guilt. Resort to a sweeping 


*In State v. Thomas , 123 Wash. 299, 212 P. 253, it was said: 

“The general rule is that where the crime charged involves guilty 
knowledge or criminal intent it is essential to the criminal liability 
of an officer of the corporation that he actually and personally do 
the acts which constitute the offense or that they be done by his 
direction or permission.” 

See also, State v. Carmean, 126 Iowa 291, 102 N.W. 97; 13 Am. jlur. 
Sec. 1100, p. 1027; 19 C.J.S. Sec. 931; Compare United States v. Dotter- 
u'eich, 320 U.S. 277, 287 (1943). 
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generalization cannot take the place of reasoned analysis 
of the evidence. But this the Court below did not under¬ 
take to do. The evidence was not merely consistent with 
innocence which, under the authorities, is sufficient for 
reversal, but it was entirely inconsistent with any other 
conclusion.* 

From the Government’s view, the continuing scheme to 
defraud contemplated taking money from contractors 
knowing that at the time the money was taken the defend¬ 
ants would not and could not perform. To put it another 
way, there was a specific intent to convert the money when 
it was received. As an incident thereof, the scheme to de¬ 
fraud involved the making of false representations as to 
the assets and of the Group ability to perform in order 
to induce persons to pay over their monies. This was the 
Government’s basic conception of the fraud practiced and 
in carrying out the scheme it was charged that the mails 
were used. What proof was there to justify even an infer¬ 
ence that Curley intended to steal anyone’s money? That’s 
what the charge amounts to, and there is no evidence in 
support thereof. Not a single misrepresentation of any 
kind was made by Curley; not a single contractor was so¬ 
licited by Curley; nor was a single letter relating to Group 
business written by him. The enumeration could be pressed 
indefinitely and no one can point to a single act of fraud 
on his part. 

Everything Curley did, if not innocent, was under the 
most unfavorable inferences to be derived therefrom at 

*Chambers v. United States, 237 Fed. 513; 

Harrison v. United States, 200 Fed. 662; 

| 

“Knowledge without some evidence of participation is not enough. 
Circumstances merely arousing suspicions of guilt are insufficient. 
It must be remembered that appellant introduced no witnesses. In 
such case, when the circumstances relied on are as consistent with 
innocence as with guilt, they are robbed of all probative value.” 
Tingle vs. United States, 28 F. 573, 575, 576 (8th C.C.A. 1930); 
cf. Beckman v. United States, 96 F. (2d) 15 (5th C.C.A. 1938; 
Schmeller v. U. S.; 143 F. (2d) 544 (CCA 6th, 1944). 
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worst consistent with innocence. To convict, the proof 
must show that Curley engaged in a fraud wherein the 
steps taken were in furtherance of “a purpose common to 
him and them.” U. S. v. Lekacos , 151 F. (2d) 170, 172 (2d j 
CCA, 1945). What did he do? From the Government's j 
view, lie commenced to act as the President of Engineers’ 
Group, Inc., a de facto corporation interested in the pro¬ 
motion of various building projects. In late July and in | 
August, 1941, it appears that he participated in bringing 
several Massachusetts contractors to Fuller. A careful 
reading of the evidence shows that the contractors were 

turned over to Fuller and that Curlev was not connected 

* 

with the making of any contract. The language of the wit¬ 
ness-contractors themselves disclosed the conduct of a man 
who quite honestly and with absolute confidence turned 
over these contractors to Fuller feeling that they would be 
properly taken care of and that perhaps, if business was 
done, it would be to the mutual advantage of all concerned. 
No single act of unfair, let alone fraudulent, dealing can 
be traced to Curley in his relationship with the Rocheford, | 
Bishop and Company, Powers and Glenwood Range trans¬ 
actions. As to LaRocca, Schweers and Smith, and Ruff , 
there is no evidence to show that he even knew of the 
transactions, and to say that he participated in them is 
absurd. 

I 

Yet. Curley is found guilty on Count 1 which relates to 

J. W. Bishop and Company; guilty on Count 2 which re- | 

lates to Schweers and Smith; guilty on Count 3 which 

relates to Glenwood: guilty on Counts 4 and 5 which relate 

to LaRocca: guilty on Count 6 which relates to Schweers 

and Smith; guilty on Count 7 which relates to Glenwood; J 

and guiltv on Counts 8 and 9 which relate to Ruff. (The ! 
t * 

Court will note that the sequence of the mailing counts is 
as replete with discord as the proof itself.) Where were 
Thach, Alley, Walsh, Robertson and those who not only 
knew of but participated in and received substantial sums 
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from Bishop and Company, Schweers and Smith, and La- 
Rocca if these transactions were fraudulent? 

t 

What did Curlev have to do with Ruff? In the Fall of 
1941 when Curley was in the midst of a campaign for pub¬ 
lic office in Boston, someone told Ruff that Curley was 
President of the Group. That is the sum total of the evi¬ 
dence. And the same is true as to LaRocca. 

As to the Glenwood Range Company transaction, taking 
the view most favorable to the Government, we maintain 
that there was no fraud whatsoever committed and that 
all of the evidence is clearly consistent with innocence. 
Curley met the Group engineers at a dinner table, invited 
Fuller and them to his home and made several suggestions 
with respect to nearby plants that might be interested in 
producing shells. Hawkins said that he referred to Fuller 
in a most friendly tone. That is the sum total of what 
Curley knew and did on the Glenwood transaction and, as 
in all instances, he received not a penny and the very proof 
and argument made by the prosecution as to how the Glen¬ 
wood money was spent in detail, dispells beyond the most 
remote speculation the contention that Curley received any 
of the Glenwood retainer. 

Curley was found “not guilt}’” as to the remaining sub¬ 
stantive counts by the jury. (The Court directed a ver¬ 
dict as to Counts 10 and 12 on the motion of the Govern- 
iment.) Of course, all of the testimony relating to Counts 
10 through 15, together with all the general evidence ad¬ 
duced from contractors interested in war contracts other 
than the firms specifically named in the aforesaid Counts, 
went before the jury on the theory that Curley had not 
withdrawn from the scheme and conspiracy. 

We dismiss the 16th Count by stating that there is not 
a scintilla of evidence that Curley conspired with anyone 
to defraud by the use of the mails. Under the theory of 
the prosecution and with the sanction of the Court, the 
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great mass of testimony adduced went in under the con- j 
spiracy count. How anyone can spell out a specific intent 
on the part of Curley to defraud by the use of the mails in 
this record is beyond us. Of course, the proof went in and 
was intended to apply and stick anywhere that it might 
take hold. No discrimination vras made by the Court or 
the prosecution in the application of the proof to the par¬ 
ticular counts in the indictment, including the conspiracy 
count. Nor did the Court make any such distinction in the 
evidence in the charge to the jury. 

i 

i 

i 

i 

The Contentions of the Government Before 
the Jury as to Curley's Implication 
in the Offenses 

After reviewing the argument of the prosecution to the 
jury, we find that the Government charges that Curley's 
first act in this “nefarious scheme" (R. 3351) was on Au- j 
gust 11, 1941, when he met Gifford in Boston. Mr. Kelly, J 
who opened for the Government, stated that Curley sent 
Gifford to New York where he met Fuller “and the game 
begins". Then he says that on August 14, 1941, Curley 
sends Rocheford to Washington and that he sends Powers i 
on August 20, 1941. The prosecutor then charged that 
Forse was told that Curley was with the Group (R. 3382); 
and that, when Curley told Forse that he had helped out a 
young fellow in New York, such action w^as part of the 
scheme. (R. 33S5) Mr. Kelly said that Scantlebury of the 
Tovcraft Rubber Company was told that Curley was Presi¬ 
dent (R. 3391) on the day that Curley resigned, December 
29, 1941, and that on that very day Curley, Fuller and 
others were eating lunch together in the Mayflower, al¬ 
though the resignation had been turned in. (R. 3392) The 
prosecution then repeated the J. W. Bishop Company, 
Powers, and Rocheford transactions. (R. 3395-3397) 
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Mention is then made of the fact that Fuller and others 

stopped at the Curley home on either December 16, or 17, 

1941, (R. 3399); that Curley admitted receiving $3,500 in 

cash from Fuller and elaboration follows on the testimony 

* 

in the Massachusetts Supplementary Proceedings (R. 3400- 

3401) . Mr. Kelly then condemns Curley for telling the 
Sherry-Netherlands Hotel in New York City in October, 
1941, that he will guarantee credit to Fuller personally to 
the extent of $1,000. 

Mr. Kelley then repeated that Curley was participating 
in the scheme when he told Forse of the procurement of a 
trial order for a young fellow in the Air Corps (R. 3401- 

3402) . Then he turns to the fact that Curley called Sturges 
in late July, 1941, about a private loan agreement with 
the Pilgrim Trust Company (R. 3402-3403). 

That is the evidence Mr. Kelley maintained proved Cur¬ 
ley guilty beyond a reasonable doubt of the charges in the 
indictment. 

Mr. Paisley, who made the closing argument to the jury, 
re-covered all of the ground so well-trod by Mr. Kelley and 
then started out all over again. Full “openings” to the 
jury do not seem to mean much anymore. After making 
an argument against the Group as such, on the questions 
of knowledge and participation he stated that Curley was 
President and Director and knew that he was being held 
out to the public as sucli; that both Curley and Fuller were 
financially embarrassed in July, 1941. He then stated that 
the motive in the case was to make money out of the war. 
He stated that Curley knew that the Group had no capital 
and that the only source of income was the deposits. He 
knew that the deposits were put up by Rocheford, Powers 
and Haskell. He knew of the non-performance because 
complaints were made to him. Curley is charged with re¬ 
maining friendly with Fuller throughout. He made ar¬ 
rangements to send people down to Fuller. He stated that 
there was no dispute that Curley got $3,500 in cash from 
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Fuller in early August. “And that is the important part 
of this case. Fuller had his hands on lots of cash along: 
about that time.” (R.3674-3675) He then referred to the 
Massachusetts Supplementary Proceedings. Then he re-j 
peats that Curley knew he was being held out to the public j 
as President: “He must have known why they wanted 
him as President of Engineers’ Group.” 

He admitted that the proof showed that Curley did notj 
know anything about the brochure or the financial state-1 
ment (R. 3675-3676); but that the Government did show! 
that Curley asked Sturges to arrange for a frozen deposit! 
account with the bank “in case somebody asked about the 
financial stability of that Company. ...” And, this was 
conclusive although Curley from that day never did any-! 
thing about such a loan. 

He then argued that the circumstances showed that Cur¬ 
ley was the “front” to the public but stayed in the back-J 
ground as far as the actual operations were concerned. 
(R. 3675) He stated that the circumstances and inferences 
therefrom justified the conclusion that Curley was involved! 
in the Glenwood transaction. He then recited the story! 
that Mr. Kelley told twice about Curley telling Forse that! 
he had gotten a young fellow a trial order for high octane! 
gas production. (R. 3677) He maintained that if Curley’s: 
story to Forse was true the defense should have called the| 
young man. (R. 3678) [Objection was made that this line 
of argument destroyed the right of the defendant to stand 
on the motion for directed verdict, (R. 3678)] 

| 

Then Mr. Paisley told of how Hawkins had said that! 
Fuller said that Curley got $35 for 15 to 30 minute con-j 
sultations (R. 3679). (This is about the silliest piece ofj 
testimony in the whole trial but the jury apparently did 
not agree with this observation.) There was no proof of 
any consultations —. Mr. Paisley spoke again about Cur¬ 
ley’s conversation with Sturges. 

i 

i 

i 

i 
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The following morning Mr. Paisley started out all ovex 
again. He urged that “Mr. Curley, Mr. Leahy’s client, 
received $3,500 in currency, in the shadow of the Capitol 
building.” (R. 3700) He then proceeded to comment on the 
failure of the defense to call witnesses and objection was 
again made. (R. 3702) He pointed out that the documents 
in the case showed that what Curlev was trving to do was 
add 6, 7 and S% on to the cost of war materials. He said 
that the motive in the case was money; to get “rich on the 
war.” (R. 370S) 

He objected to the defense’s contention that Curley was 
only shown to be active about 10 days in August by declar¬ 
ing that the defense overlooked the fact that Curley did not 
resign until December: “That was his connection in the 
case. That is why he had Fuller. He could not have done 
it without Fuller. He had to have Smith.” Do what? He 
then said that people were led to believe that the corpora¬ 
tion was substantial and had assets; that, therefore, their 
money would be safe. Mr. Paisley did not say that Curley 
led anyone to believe anything. 

The prosecution then declared that the exhibits showed 
that “Fuller got at least $1S,000 out of this thing, checks 
and cash, and we know that $3,500 in cash was given to Mr. 
Curley from Fuller.” (R. 3710) 

Mr. Paisley covered the Supplementary Proceedings 
again, as well as the Bishop, Rocheford and Powers trans¬ 
actions. Once again mention is made of Curley’s having 
told Forse that he had gotten a trial order for a young 
man interested in high octane gas. (R. 3712) (Incidentally, 
the jury found Curley “not guilty” on the Forse count, 
Count 15) 

1 _ 

When he reached the subject of Mr. Thach he stated: 

“There is no need for any commenting on that.” (R. 371.2) 
Reference was again made to the Curlev-Sturges telephone 
conversation in late July, 1941; (R. 3712) again to the 


Powers and Rocheford transactions; (R. 3712-3713) an<^ 
to the Glenwood transaction; (R. 3714) and, again, th^ 
Curley testimony in the Supplementary Proceedings (Govj 
Ex. 125) and the fact that Curley received $3,500 froru 
Fuller “does not foreclose a reasonable inference” that! 
they were going to get money from victims “... in the ex! 
pectation of getting $3,500 or more from some victim.” 
(R. 3720) 

I 

We maintain that the foregoing argument made by thp 
Government does not prove a continuing scheme to which 
Curley was a party. None of the acts of Curley is evep 
subject to suspicion with the exception of his telephone call 
to Sturges in late July, 1941. This Court will note in th^ 
transcript that Sturges said that Curley telephoned hinj 
about opening a personal account for Fuller and men! 
tioned, in passing, that Engineers’ Group, Inc. might wani 
to secure a loan from the Bank at a later date, which loaii 
would be frozen by the Bank and merely used for the con! 
tracting purposes of the Group. Sturges refused to maki 
the loan and had turned down six or seven similar appli¬ 
cations. The point is that Curley dropped the matter ancjl 
did nothing more about it. The Government could nof 
show that Curley at any time represented that there wa^ 
money to the credit of Engineers’ Group, Inc. in the Pilr 
grim Trust Company account. This being understood, 
even the suspicion fades into an inference unworthy of 
probative value. 

We treat the highly prejudicial and inflammatory argu¬ 
ment to the jury with respect to Curley’s receipt of $3,506 
in cash later in the brief. 

On a reading of all the testimony, we submit that it is 
much more fair to conclude that Curley was inactive ip 
G roup matters and occupied in other affairs. In the case o^ 
Dickerson v. United States (18 Fed. (2d) 887, 893; C.C.A[. 
8), it was said: 
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“Wherever a circumstance relied on as evidence of 
criminal guilt is susceptible of two inferences, one of 
which is in favor of innocence, such circumstance is 
robbed of all probative value, even though from the 
other inference guilt may be fairly deducible. To war¬ 
rant a conviction for conspiracy to violate a criminal 
statute, the evidence must disclose something further 
than participating in the offense which is the object of 
the conspiracy; there must be proof of the unlawful 
agreement, either expressed or implied, and participa¬ 
tion with knowledge of the agreement.’ 7 (Citing cases) 

The Court said in Marrash v. United States, 168 Fed. 
225, 231: 

“We are unable to find sufficient evidence to sus¬ 
tain the verdict against Habib Marrash. There are 
some suspicious circumstances and facts which seem 
to indicate that he had knowledge of the illegal nature 
of the transactions, but there is nothing which arises 
to the dignity of proof required in criminal causes. 

! Knowledge by an alleged co-conspirator that the other 

1 defendants were attempting to defraud is not enough. 
Mere suspicion that he was a party to the conspiracy 
is not enough. United States v. Newton (D. C.) 52 
Fed. 275. 

Since, therefore, the evidence, even when construed most 
unfavorably to the appellant, Curley, does not sufficiently 
overcome the presumption of innocence (Roukous v. United 
States, 195 Fed. 353; C.C.A. 1.; Becker v. United States, 5 
Fed. (2d) 45; C.C.A. 2), the Court erred in refusing to 
direct a verdict of acquittal as to him. 

In Lopez v. Campbell, 163 N.Y. 340, the New York Court 
of Appeals said, at pages 347-8: 

“Where the evidence is capable of an interpreta¬ 
tion which makes it equally consistent with the absence 
as with the presence of a wrongful act, that meaning 
must be ascribed to it which accords with its absence. 
In other words, it can only be established by proof of 
such circumstances as are irreconcilable with any 
other theory than that the act was done. As has been 
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I 

said: ' Insufficient evidence is, in the eye of the law, no 
evidence’ ” (Cases cited.) (Italics onrs) 

The rule of law that “insufficient evidence is, m the eye$ 
of the law, no evidence”, was cited with approval in Mattef 
of Case, 214 N.Y. 199, 203 (per Cardozo, J.), and in People 
v. Galbo, 218 N.Y. 283, 292. 

I 

See also: 

Nosowitz v. U. S., 282 Fed. 575; C.C.A. 2; | 

Reed v. U. S., 51 Fed. 2d 941; 

Graceffo v U. S., 46 Fed. 2d. 852; 

Karchmer v. U.S., 61 Fed. 2d 623; j 

U. S. v. Buchalter, 88 Fed. 2d 625, 626; C.C.A. 2 

i 

All of these cases hold that, where there is no substantial 
and convincing evidence to overcome the presumption of 
innocence, it is error to deny defendant’s motion to dismiss 
the indictment. I 


Point II. 

i 

There Was No Substantial Proof of Curley’s Connection 
With the Crimes Charged Aliunde the Declarations 
and Acts of Co-Schemers and Co-Conspirators. 


Independent of the actions of other defendants, thefe 
was no substantial proof connecting Curley with either 
the substantive counts or the conspiracy to defraud by the 
use of the mails, yet the Court below failed to observe the 
basic law on the binding effect of this hearsay on Curley. 
From time to time it will be seen in the Record, Counsel 
complained of the leeway given the Government in putting 
in the proof at the trial. Aside from the fact that the rec¬ 
ord is probably historic in that it is lacking in sequence 
and coherence, and represents a mass of loose ends thrown 
into a hodgepodge for the jury to disentangle, practically 
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all of the evidence was admitted subject to being connected 
up. We are aware of the rule in conspiracy cases under 
which the declarations and acts of one conspirator are 
admitted until there is independent, substantial evidence 
of the corpus delecti, whereupon the said acts and declara¬ 
tions become binding on all. However, we maintain that 
with the exception of a very small portion of the evidence, 
all of the hearsay statements were finally admitted against 
Curley over his objection without there being proof aliunde 
that he was connected with the conspiracy or mailing 
counts. 

The law is succinctly summarized on the point in Glasser 
v. United States, 315 U.S. 60, 74. 


“ Glasser contended that certain hearsay statements were 
inadmissible as to him. The Government attacks this argu¬ 
ment as unsound, and, relying on the doctrine that the dec¬ 
larations of one conspirator in furtherance of the objects 
of the conspiracy made to a third party are admissible 
against his co-conspirators, Logan v. United States, 144 
U.S. 263. However, such declarations are admissible over 
the objection of an alleged co-conspirator, who was not 
present when they were made, only if there is proof aliunde 
that he is connected with the conspiracy. Minner v. United 
States, 57 F (2) 506; and see Mudd v. Burrows, 91 U.S. 426. 
Otherwise, hearsay would lift itself by its own bootstraps 
to the level of competent evidence. 

Glasser urges that, independently of the statements com¬ 
plained of, there is no proof connecting him with the con¬ 
spiracy. Clearly, the statements were damaging. Other 
evidence tending to connect Glasser with the conspiracy 
is rather meagre by comparison.” 
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Point III. 

The Trial Court Erred in Overruling the Motion Made by 
the Appellant Curley for a directed Verdict in That 
There Was a Refusal to Follow the Law as Declared 
by This Court as to the Function of a Trial Judge on 
a Motion for directed Verdict. Appellant Curley Of-j 
fered No Evidence, and Stood on His Motion. 

This Court, irrespective of whether it deems the evi¬ 
dence sufficient in the dead record against the appellant 
Curley to go to a jury, must reverse if it finds that the 
Court below failed to follow the law in the exercise of the 
judicial function on the motion for directed verdict at the 
conclusion of the Government’s case. In any event we say 
that the want of substantial evidence against appellant 
Curley, combined with the erroneous attitude of the Court 
below on the motion, clearly constituted error to the sub¬ 
stantial prejudice of the defendant. No argument is needed 
to support the proposition that a Court, no less than a, 
jury, must apply correct legal standards in the discharge 
of the particular function involved. This would seem to 
inhere in the concept of due process. Rarely is an appeh 
late court able to know from a record just how a judgq 
arrived at a conclusion or what standards he used as th^ 
test or guide in action taken on a motion for directed ver-f 
diet. The Court below chose not to “elaborate upon tho 
evidence or upon my reasons for the conclusions which I 
have just announced.” (R. 3142.) See U. S. v. United 
States Gypsum Co. (51 F. Supp. 613, 633). In the instant 
cause, however, there are certain colloquies between the 
Court and counsel which reveal the mental attitude of the 
Court. (Cf. Zis v. Herman, 39 A. 2d 66, and Fields v. D. C\ 
26 App. D. C. 70, 72.) We set them forth: 

The Court below refused to follow the Cady case, 54 
App. D. C. 10, 293 F. S29, erroneously remarking that ij; 
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was “a decision or a quotation • • * that I am not bound 
by. I think it is wrong statement of the law.” (R. 2931- 
2932). 

The Court below refused to follow Hammond v. U.S., 75 
U.S. App. D.C. 397, 127 F. (2d) 752 (1942), which holds 
that a trial judge upon motion for a directed verdict must 
not merely assume the truth of the Government’s evidence 
and give the Government the benefit of legitimate infer¬ 
ences to be drawn therefrom, but must also consider 
whether or not the evidence, so regarded, could properly 
convince a jury beyond a reasonable doubt, and must, if he 
reaches a negative conclusion on this question, grant the 
motion. See U.S. vs. U.S. Gypsum Co., 51 F. Supp. 613, 
632. Rather, the Court below circumvented and begged the 
question by stating that: 

“It is unusual for me to judge of the guilt or inno¬ 
cence of men who are tried before me and are con¬ 
victed- That is the function of the jury, and I do not 
belabor my mind with attempting to judge my fellow 
man unless it is necessary—certainly not to condemn, 
unless the duty falls upon me.” (R. 3901). 

When counsel insisted on the rule relating to the func¬ 
tion of the trial Court as announced in the Hammond case 
on the motion, the Court Below remarked: 

“We can agree that it (the rule) was not what the 
Court says it is in this decision.” (R. 2941). 

The Court further admitted that he has never followed the 
Hammond case (R. 2965). We believe it fair to say that 
the record reflects a general refusal of the Court to assume 
the responsibility required of a trial court under the deci¬ 
sions. This is not a theoretical matter. Nor is it a nicety 
or refinement. This is a substantial matter and of tremen¬ 
dous significance, particularly in a “political” case or, to 
put it differently, in a case involving a personage of stand¬ 
ing in public affairs who needs the protection of a Court. 
Glosser v. U.S. 315 U.S. 60, 71; Patton v. U.S. 281 U.S. 276, 
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312-313. Mere buck-passing to a jury does not meet the 
test. Whether “moderator” or “governor”, a trial judge 
cannot throw a defendant to the chance of jury lot. feee 
Bollenbach v. U.S., 90 L.ed. 318 (1946). To say that we 
were shocked at the attitude of the Court Below is to 
put it mildly. Wliat are we to think when the trial court 
says— 

i 

“I have not said, of course, whether I thought the 
evidence was sufficient to justify a conclusion that any 
defendant was guilty beyond a reasonable doubt. I 
have not said either way. I denied motions to difect 
verdicts; that is all I did.” (B. 3857-3858). 

And the Court reannounced this view on Motion for New 
Trial after the jury verdict of guilty! 

“In a trial by jury* in a federal court, the judgb is 
not a mere moderator, but is the governor of the trial 
for the purpose of assuring its proper conduct and of 
determining questions of law.” 

Quercia v. United States, 289 U.S. 446, 469, 77 I^.ed. 
1321, 1324, 53 S. Ct. 69; Bollenbach v. United States, 
90 L.ed. 31S, 321, January 28,1946. 

In the United States v. United States Gypsum Co., 5l F. 
Sup. 613 (1943), a Three-Judge Statutory Court convened 
pursuant to 15 U.S.C.A. 2S, as amended, had before it for 
adjudication a Motion for Summary Judgment based <^n a 
plea of res judicata on the theory that a directed verdict 
in a criminal prosecution under the Sherman Anti-Trust 
Act was in bar of a civil proceeding for an injunction (15 
USCA 1-3) arising out of the same facts. Justice Hajrold 
Stephens, in an opinion in the said cause, thoroughly anal¬ 
yzed the doctrine of substantial evidence in a criminal case 
and the function of a trial judge on a motion for directed 
verdict at the close of the Government’s evidence in a 
criminal case. (51 F. Sup. 613, 628-633). He lays down the 
following outline of the problem: 

i 

Assuming that some evidence has been introduced of 
each element of the offense as charged and of the defend- 
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ant's connection therewith, the question before the Trial 
Court is whether the evidence is, in the opinion of the 
Judge, substantial, or, if substantial as to some of the ele¬ 
ments of the charge, insubstantial as to others or as to the 
defendant’s connection with the offense; that is to say, the 
judge may answer in the negative the question—is the 
evidence sufficient to show that the offense charged was 
committed and that the defendant committed it? (51 F. 
Sup. 629). 

The Trial Judge “considers not merely whether the evi¬ 
dence is substantial, in the sense of that term as used in 
civil cases, but in addition whether it could properly con¬ 
vince a jury beyond a reasonable doubt of the defendant’s 
guilt.” It is true that the judge must not, at this stage of 
the case, inject into the decision his own judgment in re¬ 
spect of questions of credibility. He must assume the truth 
of the Government’s evidence and give the Government the 
benefit of all legitimate inferences to be drawn therefrom. 
But, he determines also whether such evidence and infer¬ 
ences to be drawn therefrom will serve to sustain a verdict 
of conviction. If his conclusion is in the affirmative, then 
he must send the case to the jury (even though, were he 
free to w’aive the evidence in the sense of passing upon its 
credibility, he w’ould, himself, acquit). 

If his conclusion is in the negative, he must direct a ver¬ 
dict in the defendant’s favor, but this he cannot do with¬ 
out deciding that such evidence and inferences could not 
convince the jury beyond a reasonable doubt, i.e., he takes 
into account that higher degree of proof required in crim¬ 
inal cases as compared with civil. 

Justice Stephens then reviews the decisions relating to 
the subject of substantial evidence in civil and criminal 
cases. He quotes from Cady v. United States, 54 App. 
D.C. 10,11; 293 F. 829, 830: 

“We are reminded of the well established and oft- 
repeated principle that, unless there is substantial evi- 
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dence of the facts which exclude every other hypothesis but 
that of guilt, it is the duty of the Trial Court to instruct 
the jury to return a verdict for the’ accused and, where all 
the substantial evidence is as consistent with innocence a£ 
with guilt, it is the duty of the Appellate Court to reverse 
a conviction. But, it is not applicable here, because th^ 
facts established are such that the jury was fully war¬ 
ranted in deducing from them inferences which excluded 
every other hypothesis but that of guilt.’’ 

He then states that: 

I 

“Hammond v. United States, (1942) 75 U.S. App. D. Cl, 
397; 127 F. 2d, 752, authoritatively states the rule for anjl 
reflects what has long been the practice of trial judges ih 
the District of Columbia in determining in criminal cases 
the question whether there is substantial evidence for sub¬ 
mission to the jury.” 

After reviewing the evidence, he points out that th}s 
Court, in the Hammond case quoted from Isbell v. United 
States, 227 F. 788, 792 (8 CCA, 1915): ' 

“. . . unless there is substantial evidence of facts 
which exclude every other hypothesis but that of gip'lt 
it is the duty of the trial judge to instruct the jury to 
return a verdict for the accused and where all the sub¬ 
stantial evidence is as consistent with innocence b s 
with guilt it is the duty of the Appellate Court to 
reverse judgment against him.” 75 U.S. App. D. C. ht 
page 398, 127 F. 2d. at page 753. 

Judge Stephens then points to the language of the Ham¬ 
mond Case wherein the Court seems to have laid down the 
following test: Does the Appellate Court find, after review¬ 
ing the evidence, that a jury of reasonable men could have 
fairly reached the conclusion that the appellant, in what he 
did, necessarily intended to commit the crime charged? 

The Court concluded in the Hammond case that wh}le 
the appellant’s intent could only be found in his actions, bn 
the facts shown in the record, the conclusion that he in¬ 
tended to commit rape would be pure conjecture. 
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Judge Stephens then states that: 

“In Hammond v. United States the trial judge was 
confronted by evidence, the truth of which on . the 
Motion for Directed Verdict he was bound to assume, 
as to the circumstances under which the alleged 
assault with intent to commit rape occurred and as to 
how the defendant conducted himself- But, in deter¬ 
mining whether the trial judge erred in his refusal to 
direct a verdict, the Court of Appeals considered . . . 
not merely whether the evidence was substantial in 
the sense in which that word is used in civil cases, i.e., 
such as a reasonable mind might accept as adequate to 
support a conclusion, but also 'whether it was sufficient 
to convince beyond reasonable doubt. Therefore, the 
decision necessarily constitutes a ruling for this juris¬ 
diction that a trial judge upon Motion for a Directed 
Verdict at the close of the Government’s evidence in a 
criminal case must not merely assume the truth of the 
Government’s evidence and give the Government the 
benefit of legitimate inferences to be drawn therefrom, 
but must also consider whether or not the evidence, so 
regarded, could properly convince a jury beyond a 
! reasonable doubt, and must, if he reaches a negative 
conclusion on this question, grant the motion.” (51 F. 
Sup. 632). 

Justice Stephens repeats that the substantial evidence 
rule in a criminal case requires that the trial judge deter¬ 
mine in connection with his duty of considering the sub¬ 
stantial evidence adduced bv the Government whether that 
evidence could properly convince a jury beyond a reason¬ 
able doubt. (632-633). Necessarily, therefor, the trial judge 
must himself determine whether there is substantial evi¬ 
dence of facts which exclude every other hypothesis but 
that of guilt. (Cady and Hammond cases). Therefore, if 
all the substantial evidence is as consistent with innocence 
as with guilt, the trial judge must direct the verdict. 

Hammond v. United States states the law at page 398 of 
75 U.S. App. D.C., when it is stated that 


“It is the duty of the appellate court to reverse a 
judgment” against a defendant “where all the sub¬ 
stantial evidence is as consistent with innocence as 
with guilt.” 

We respectfully submit that this Court must reverse the 
instant cause for the Court below stated that it never con¬ 
sidered whether “the evidence was sufficient to justify a 
conclusion that any defendant was guilty beyond a reason- j 
able doubt” (ft 3857-3858). 

Point IV. 

The Court Below Erred in Admitting in Evidence the Testi¬ 
mony of Curley in the Boston Supplementary Proceed¬ 
ings as a Part of the Government’s Case in Chief. 

I 

The Statement of Evidence herein contained and other 
references throughout the brief make mention of the fact 
that the Court Below admitted in evidence excerpts from 
Curley’s testimony in the Boston, Massachusetts, supple^ 
mentary proceedings. (R. 3177, 3188). See Appendix, page 
87a-S9a. The grounds assigned by Curley in oposition tq 
the admissibility of this testimony are set forth in an ex^ 
tensive memorandum found at R. 3224-3239. We sum¬ 
marize them herein: 

(1) The testimony related to a purely personal transaci 
tion between Curley and Fuller and was in no wise con¬ 
nected with the fraud charged in the indictment, had no 
bearing on the question of fraudulent intention and did in 
no way relate to any of the transactions surrounding th^ 
relationship of the Group, or any member thereof, to anjf 
alleged defrauded victim in the cause; 

(2) The testimony of Hill demonstrated conclusively that 
the transaction had no relationship to Engineers’ Group^ 
Inc. and the charges contained in the Indictment; 
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(3) The testimony had no relevancy, direct or circum¬ 
stantial, to the establishment of the scheme to defraud 
charged in the indictment; 

(4) The Government, by its own evidence, demonstrated 
that Curley had not received a single cent of the corporate 
monies of Engineers’ Group, Inc.; 

(5) The transcript of testimony of the supplementary 
proceedings was obviously inaccurate and wrong when it 
recited that the sum of $3,500 was paid to the Hibernia 
Bank to take up a check of Engineers’ Group. The testi¬ 
mony of Hill conclusively establishes that the check was a 
Newcomb check. 

(6) That the inherent possibilities of error and the nat¬ 
ural lack of precision on the part of counsel and the 
witness in the taking of testimony in a proceeding wherein 
the issues were not identical with the issues in the criminal 
trial should have prompted the Court in the instant cause 
to bar the testimony, it being apparent that many errors 
of fact existed in the transcript. 

Further (7) a reading of the transcript showed that it 
was subject to varying interpretations as to the meaning 
of the witness and accordingly no jury should be permitted 
to speculate as to the true meaning of the testimony; that 
the testimony, being the product of an adversary proceed- 
' ing in which several counsel as well as witnesses engaged in 
colloquy, the transcript did not take the form of a statement 
or confession which could be clearly and unequivocally 
understood; 

(8) The testimony was not signed and sworn to by the 
debtor in accordance with Chapter 224, Section 15 of the 
General Laws of Massachusetts, Volume II (Tercentenary 
Edition, 1932) (R. 3233); 

(9) That Feldmcm v. United States , 322 U.S. 487, 503, 
was not controlling for the reason that the testimony in- 


volved in the New York Supplementary Proceedings in the 
Feldman case related to the subject matter of the indict¬ 
ment which followed, while the testimony in the Massa¬ 
chusetts proceedings in the Curley case was entirely irrele¬ 
vant to the scheme to defraud charged in the indictment; 

(10) The testimony in the Massachusetts Supplementary 
Proceedings bill did not constitute an admission against 
interest; 

(11) That the admission of the testimony in the Massa¬ 
chusetts Supplementary Proceedings constituted self-! 
incrimination in violation of the constitutional guaranty;! 

(12) That assuming the testimony to constitute an ad-! 

mission against interest, the Government had failed to 
prove by independent substantial evidence the corpus de¬ 
licti of the crimes and that, therefore, the admission could 
not be received in evidence under the principles announced; 
in Forte v. United States, 68 App. D. C., Ill; 94 F. 2d 236; 
Ercoli v. United States, 76 App. D.C. 360, 131 F. 2d. 354J 
and Sesso v. United States, 77 App. D.C. 35, 37; 133 F. 2dJ 
381; j 

(13) That the testimony was incompetent, irrelevant 
and immaterial and that while an appellate court will noj 
ordinarily reverse unless substantial prejudice is shown^ 
the harm to Curley arising from the admission of this testi¬ 
mony was serious and vital. 

Apart from the law involved, we respectfully submit that 
the testimony did not lend itself to the interpretation given 
to it by the Government and permitted by the Court. The 
Government chose to spell out of the context an admission 
by Curley that he had received $3,500 in cash from Fuller 
for services performed on behalf of Engineers’ Grou^, 
Inc. It is our contention that the proof in the Supplemen¬ 
tary Proceedings shows that Curley acknowledged having 
received $3,500 from Fuller (who was identified as an offi- 
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cial of the Group) to take up a check. We further say that 
a fair reading of the testimony indicates that Curley did 
not say that the money was paid to him for services ren¬ 
dered, or for any obligations owing to him, but rather that 
Curley responded that the money was used by him to pay 
certain of his own obligations which he then proceeded to 
identify. The looseness of the language in the testimony 
is demonstrated by the fact that time and time again coun¬ 
sel for the creditor, as well as counsel for Curley, referred 
to the check as the check of Engineers’ Group, Inc. The 
testimony of Hill cleared up this inaccuracy. The undis¬ 
puted evidence showed that Engineers’ Group, Inc. had no 
money whatsoever at the time that Fuller paid over the 
$3,500 to Curley; and, further, that no alleged defrauded 
victim had paid in any money whatsoever to the Group or 
any person connected therewith. Further, the cancelled 
checks received in evidence together with the cash receipts 
and disbursement book, and all the evidence surrounding 
the various transactions of the Group, indicated that the 
$3,500 did not have its origin in any Group activity what¬ 
soever. It is fair to assume that after an investigation of 
this case, extending over a period of four years, that if 
the money had been in any way connected with the Group, 
evidence thereof would have been adduced by the Govern¬ 
ment and resort not had to what we conceive to be a highly 
tenuous, questionable and uncertain method of proof. 
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Point V. 

i 

Assuming the Admissibility of the Curley Testimony in 
the Massachusetts Supplementary Proceedings the j 
Court Below Should Have Limited by Instruction to | 
the Jury the Purpose for which it was Admitted in the 
Context of the Proof in This Case. 

The crucial testimony as to Curley was his testimony 
as a judgment debtor in an inquisition before a Boston city 
court, (See Point IV) wherein all of his earthly possessions 
were the object of inquiry and scrutiny. In proceedings 
extending over a period of years the only connection of 
Curley with any money in any way identified with Engi¬ 
neers’ Group, or any person connected therewith, was the 
sum of $3,500 which he received from Fuller to take up the| 
altered check of Newcomb. (See Govt. Ex. 173-E and testi-j 
mony of Hill, R. 1673, 3151). This is significant since the] 
First National Bank of Boston and other Boston banks, 1 
the Truman Committee counsel, the attorneys for the Sat¬ 
urday Evening Post, former Attorney General Biddle, thej 
Federal Bureau of Investigation and the Inspector-Gen¬ 
eral of the Army all collaborated to learn everything they 
could about Curley during 1941 and 1942; and, more pari 
ticularly, as to every single red cent he received in that 
period. Accordingly, the absence of any proof in the in-i 
stant record as to Curley having received any mone 
through or from the Group is highly significant. 

The foregoing is important when this Court comes t^ 
consider the refusal (R. 32S7) of the Court below to grant 
Curley’s Prayer No. 9 (R. 3804) requesting an instruc¬ 
tion as to the testimony surrounding the receipt of thC 
$3,500. See Appendix, page 85a-87a. The trial judge di& 
not comment on the testimony in the supplementary pro¬ 
ceedings in his skeletonized charge (R. 3731-3744). Curley 
requested the lower court to instruct the jury that the testi¬ 
mony in the supplementary proceedings with respect to the 
receipt of $3,500 was admitted as a circumstance 
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cial of the Group) to take up a check. We further say that 
a fair reading of the testimony indicates that Curley did 
not say that the money was paid to him for services ren¬ 
dered, or for any obligations owing to him, but rather that 
Curley responded that the money was used by him to pay 
certain of his own obligations which he then proceeded to 
identify. The looseness of the language in the testimony 
is demonstrated by the fact that time and time again coun¬ 
sel for the creditor, as well as counsel for Curley, referred 
to the check as the check of Engineers’ Group, Inc. The 
testimony of Hill cleared up this inaccuracy. The undis¬ 
puted evidence showed that Engineers’ Group, Inc. had no 
money whatsoever at the time that Fuller paid over the 
$3,500 to Curley; and, further, that no alleged defrauded 
victim had paid in any money whatsoever to the Group or 
any person connected therewith. Further, the cancelled 
checks received in evidence together with the cash receipts 
and disbursement book, and all the evidence surrounding 
the various transactions of the Group, indicated that the 
$3,500 did not have its origin in any Group activity what¬ 
soever. It is fair to assume that after an investigation of 
this case, extending over a period of four years, that if 
the money had been in any way connected with the Group, 
evidence thereof would have been adduced by the Govern¬ 
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Point V. 

I 

Assuming the Admissibility of the Curley Testimony in 
the Massachusetts Supplementary Proceedings the 
Court Below Should Have Limited by Instruction to 
the Jury the Purpose for which it was Admitted in the 
Context of the Proof in This Case. 

I 

The crucial testimony as to Curley was his testimony 
as a judgment debtor in an inquisition before a Boston city 
court, (See Point IV) wherein all of his earthly possessions 
were the object of inquiry and scrutiny. In proceedings 
extending over a period of } r ears the only connection of i 
Curley with any money in any way identified with Engi¬ 
neers ’ Group, or any person connected therewith, -was the 
sum of $3,500 which he received from Fuller to take up the j 
altered check of Newcomb. (See Govt. Ex. 173-E and testi¬ 
mony of Hill, R. 1673, 3151). This is significant since the 
First National Bank of Boston and other Boston banks, 
the Truman Committee counsel, the attorneys for the Sat¬ 
urday Evening Post, former Attorney General Biddle, the 
Federal Bureau of Investigation and the Inspector-Gen¬ 
eral of the Army all collaborated to learn everything they 
could about Curley during 1941 and 1942; and, more par^ 
ticularly, as to every single red cent he received in that 
period. Accordingly, the absence of any proof in the in-i 
stant record as to Curley having received any money 
through or from the Group is highly significant. 

I 

J 

The foregoing is important when this Court comes t<^ 
consider the refusal (R. 3287) of the Court below to grant 
Curley’s Prayer No. 9 (R. 3804) requesting an instrucf 
tion as to the testimony surrounding the receipt of the 
$3,500. See Appendix, page 85a-87a. The trial judge did 
not comment on the testimony in the supplemental*}’ pro¬ 
ceedings in his skeletonized charge (R. 3731-3744). CurleO 
requested the lower court to instruct the jury that the testi¬ 
mony in the supplementary proceedings with respect to the 
receipt of $3,500 was admitted as a circumstance showing 
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that Fuller and Curley knew each other and had some busi¬ 
ness relationship in late July and early August 1941; that 
it was not evidence that the $3,500 was corporate money of 
the Group; that there was no evidence that Curley received 
any Group corporate money or the money of any alleged 
defrauded victim; that the jury could not infer that Curley 
received any money of any alleged victim; that the evi¬ 
dence showed that the first monies received by the Group 
was a check of August 14, 1941, from Rocheford; that the 
$3,500 was given to Curley sometime prior to August 8, 
1941. (R. 3804). 

The right to this instruction on the limited admissibility 
of the testimony was argued to the Court (R. 32S7-3288). 
When it was made to appear at the time of the settling of 
the bill of exceptions, that the jury had requested and re¬ 
ceived, without the knowledge or presence of counsel, the 
Newcomb checks (Gov. Exs. 173 D and 173 E), the Court 
below and counsel for the Government maintained that 
Curley had not requested the instruction. The error had 
become apparent and as the dawn cleared the crucial 
nature of the $3,500 transaction appeared. Yet, the testi¬ 
mony went in wholesale and unprotected by the Court 
while the defendant had to sit by and listen to the Gov¬ 
ernment argue to the jury that Curley had received $3,500 
of the monies of these defrauded victims (R. 3720) right 
under the very dome of the Capitol. (R. 3700, 3710). Com¬ 
bine this situation with permitting the jury to speculate 
that Curley had received some part of the $18,000 that 
Fuller withdrew from corporate funds (R. 3710) and it is 
no wonder that the conviction was had. Mr. Paisley argued: 

“Well, again, you know from what has already 
i been told you, from the exhibits you have seen, and 
from the exhibits you can see, that Fuller got at least 
$18,000 out of this thing, checks and cash, and we know 
that $3,500 in cash was given to Mr. Curler from 
Fuller.” (R. 3710). 

On this score no words are more poignant than the lan¬ 
guage of this Court in Chenery Corporation et al v. Securi- 
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ties and Exchange Commission , No. 8977-8, decided Febru¬ 
ary 4, 1946 wherein it was stated— 

. . nothing is more positively imbedded in our 
law than the principle that a jury may not guess or 
speculate in deciding facts. Certainly ... in a codrt 
... an unsupported suspicion (cannot) sustain a de¬ 
cision.” (P. 8 of slip opinion). 

If we are to convict citizens on guess, inference, infer¬ 
ence on inference, conjecture and speculation, then none of 
us is safe, particularly as long as the vicious vehicle |of 
conspiracy is available and combined with a substantive 
scheme charge. 

The law is clear that duty rests on the trial court to 
limit the admissibility of testimony where proper by in¬ 
struction to the jury. Where a correct proposition of lafw, 
essential to the proper determination of an issue submitted 
to a jury, is incorporated by the defendant into a requested 
special instruction which is not given in charge to the jury 
in substance or in effect or is not covered in the general 
charge of the court, refusal to give the instruction is Re¬ 
versible error. 

Hersch v. U. S. 68 F 2nd 799, 807 (9th CCA) 

Hendry v. U. S. 233 F.5,18 (6th CCA) 

Calderon v. U. S . 279 F. 556 (5th CCA) 

U. S. v. Schanerman, 150 F (2d) 941, 946 (3rd CCJA, 
1945) 

As to failure of Court to limit the jury in its considera¬ 
tion of evidence, cf. 

Orloff v. U. S. 153 F (2d) 292 (CCA 5, 1946) 

Thomas v. U. S. 151 F (2d) 183 (CCA 6, 1945) 

See generally: 53 Am. Jur. Sec. 97, page 87. 

The substantial prejudice to the defendant by the failure 
of the Court to so do in this case is self-evident. We re¬ 
peated the requests to so charge in Corrollary Prayers 
Nos. 10, (R. 3805); 23, (R. 3S16); 18-B, (R. 3830). Prayer 
No. 10 was refused at R. 3238; 23 at R. 3292; 18-B at|R. 
3296. 

As to the statements of fact contained in Prayer Noj 9, 
the record is conclusive as to their absolute accuracy and 
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correctness. The testimony of Albert P. Hill (R. 3152) 
makes this conclusion irrefutable, as do Govt. Exs. 173A-F, 
inclusive. This is corroborated by the testimony of Genau, 
the FBI accountant (R. 2823-2853) and Gov. Exs. 167-172, 
inclusive, as well as Govt. Ex. 108 and Curley Ex. for 
Identif. #12. See also our memorandum brief in the Court 
below, R. 3224-3239. 

The Court below refused Prayer No. 9 on the following 
grounds: (a) that from all the circumstances and from his 
own admission in the supplementary proceedings testi¬ 
mony, Curley received the money from Engineers’ Group 
—“that by some devious means he did get the $3,500”; 
(b) that under the Court’s interpretation of the testimony, 
Curley admitted he received the $3,500 from Engineers’ 
Group, through Fuller, for the development of Group busi¬ 
ness; (c) that it was a matter for argument to the jury; 
(d) that if the money was not corporate money received 
from the alleged defrauded victims, it at least was derived 
from the enterprise. (R. 3287-8). 

We deny that, by a fair reading of the context of the 
testimony, Curley admitted he received the money from 
the Group or any client thereof. (R. 3177-3188). The Hill 
testimony, and exhibits which he identified, showed that 
the check was not a Group check. The Government never 
did prove where Fuller derived the $3,500 which he gave 
Curley to take up the altered Newcomb check (Gov. 173-E); 
nor was there any proof as to why Newcomb had given 
Fuller the July 23, 1941, altered check. The Government 
did not call Newcomb and it is fair to assume it would 
have if the transaction was germane to the indictment. 
Where the trial Court drew the suspicion of “devious 
means” from we know not. 

The Government must admit that there is not a scintilla 
of evidence to prove that the $3,500 came from corpo¬ 
rate funds, or was in any way connected with the enter¬ 
prise known as Engineers’ Group, Inc., de facto or de jure. 
We repeat—it was not the money of any defrauded victim 
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and was not associated with any transaction defined in thp 
indictment or disclosed in the proof. The testimony cerj 
tainly had no relation to the proof of a fraudulent schema 
as alleged in the indictment. Certainly there was no evil 
dence of the use of the mails antedating or contemporanef 
ous with the $3,500 transaction in execution of a scheme tb 
defraud. 


Point VI 

The Court Below Erred in Sending Three Exhibits to The 
Jury Without Notice to or the Knowledge and Presence 
of Counsel. This was Violative of Curley’s Constitu¬ 
tional Bights to a Jury Trial, to Counsel at Every 
Stage of the Proceedings and to Due Process of Lavf. 

It is stated as a general rule that all communications 
between the judge and the jury should be given in opep 
court. The act of the judge in communicating with the 
jury in the absence of counsel has been held to constitute 
error as a matter of law without regard to prejudice. Tl}e 
leading cases are Shields v. United States, 273 U.S. 583; 
FHlipon v. Albion Vein State Co., 250 U.S. 76. i 

This error is predicated on any one or all of the follow¬ 
ing reasons: 

1. Denial of due process of law under the Vth Amend¬ 
ment of the U. S. Constitution; 

2. Right of the defendant to have counsel in a criminal 
case under the Vlth Amendment of the U. S. Constitution; 

3. Right to trial by jury; 

4. Duty of counsel to be present; 

5. Protection of the administration of justice and the 
orderly conduct of a cause; 

6. Right to a public trial. 

The authorities are collected at 3 Am. Jur. 603; Appeal 
and Error , Section 1050. See also 22 A.L.R. 254; 34 A.L.R. 
103; 62 A.L.R. 1466; 34 A.L.R. 220; 96 A.L.R. 899. 
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In the instant cause, the Court made no effort whatso¬ 
ever to notify counsel that the jury was desirous of secur¬ 
ing certain exhibits. (R. 3905). Counsel for Curley learned 
that the exhibits had been sent to the jury after the jury 
had agreed upon a verdict. No official record was kept of 
the exhibits sent to the jury and while the parties came to 
learn informally that the jury had been sent the Newcomb 
checks (Gov. Exs. 173-D-E) in the amount of $3,500 and 
the green Group brochure (Govt. Ex. 127) (which the evi¬ 
dence showed that Curley never even knew about) it was 
only at the time of the settling of the Bill of Exceptions on 
March 25th, 1946 (R. 3905), over two months after the ver¬ 
dict, that the Court called in a Deputy Clerk and ascer¬ 
tained from him just what exhibits had been turned over 
to the jury by the Court at about 4 P.M., on the day of the 
verdict, January 18, 1946. Counsel were available and 
there can be no dispute on the point. We do not overstate 
the facts when we declare that there is no way of knowing 
whether the jury received other exhibits and whether there 
were other communications without our knowledge. 

Assuming that this Court finds that it was proper for 
the trial Court to hold that all of the exhibits were avail¬ 
able to the jury, it does not follow that counsel did not 
have a right to be present when particular exhibits were 
sent in to the jury room. By the same token, the jury 
might ask for additional instructions and while the Court 
had already charged the jury, no one can deny that the 
defendant is entitled to be present when an additional 
instruction is given. 

In the instant cause, we would have asked the Court to 
instruct the jury specifically as to the basis of the admissi¬ 
bility of the Newcomb checks and of the green Group bro¬ 
chure and financial statement, respectively. Each was re¬ 
ceived in evidence on a particular theory and it cannot be 
presumed that the jury had either the legal knowledge or 
the perspicacity to understand the legalisms involved. We 
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might speculate indefinitely as to just what underlay the 
request for these exhibits. Perhaps a strong juror or 
jurors wished them to convince others on the jury who 
were not persuaded of the guilt of Curley. This is fair to 
assume in the light of the length of the deliberations^ 
Obviously, Curley had the right to request the Court tcf 
charge all twelve jurors as to the relation of these particuf 
lar exhibits in the context of proof and to explain the reaf 
sons for their admissibility in evidence, as well as what thb 
the jury must find before they could consider any or all 
against Curley. Certainly Curley was entitled to have thi 
jury told that the $3,500 Newcomb check transaction did not 
relate to any money whatsoever of any alleged defrauded 
victim. Equally, he was entitled to have the jury told that 
they must find that Curley had knowledge of, participated 
in and was implicated in the dissemination of the bro¬ 
chure and financial statement. Thus, aside from the ques¬ 
tions of public policy, administration of justice and con¬ 
stitutional rights, there was specific substantial prejudice 
on the facts in failing to notify counsel and to afford coun¬ 
sel their right to be present at the time the request of tl^e 
jury for exhibits was before the Court. Certainly, if thje 
jury was entitled to the Newcomb checks, the jury should 
have been instructed as to the testimony of Albert Hill 
which explained them. 

We do not know whether a telephonic communication 
was made to the Court or whether the Court was in cham¬ 
bers at the time the request was made. All we learned w£s 
that the Judge sent the exhibits in after word from the 
baliff and this is hearsay. Most of the decided cases re¬ 
ferred to in the annotations and law books herein cit^d 
concern additional instructions to the jury without t|ie 
presence of the defendant. This is for the obvious reason 
that only in recent days have some courts held that it w^s 
in the discretion of the trial court to send exhibits at ill 
into the jury room. In fact, two weeks after the termiiia- 
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tion of the instant cause, one of the associate justices in 
the Court Below and a former United States Attorney in 
this jurisdiction for many years (Justice David A. Pine) 
declared that there was no law which would permit him 
to send either exhibits or testimony to the jury in the mur¬ 
der cause, United States v. Raymond Connors. (Criminal 
No. 75,492; U.S. Dist. Ct.) 

In Benson v. Clark , (1823) 1 Cow. (N.Y.) 258, it is held 
reversible error for the Court to send a paper to the jury 
without the presence of counsel. In Watertown Bank and 
L. Company v. Mix, (1873), 15 N.Y. 55S, it was held re¬ 
versible error for the judge to send a written statement 
of the stenographer to the jury without the knowledge or 
consent of the parties. In Alger v. Tlnompson (1861), 1 
Allen (Mass.) 453, it was held error for the judge to sub¬ 
mit to the jury, in the absence of counsel, a paper which 
had been objected to during the trial; In Merrill v. Nary, 
(1S65) 10 Allen (Mass.) 416, it was held error to send to 
the jury a copy of the statute without the knowledge of 
counsel. Many cases are collected at 84 A.L.R. 230 empha¬ 
sizing the rule that communication with the jury l»v the 
Court without the knowledge or presence of counsel is 
ground for reversal regardless of whether or not injury 
results. See also 53 Am. Jur., page 649, Section 904. In 
Wheaton v. United States, 133 F. 2d, 522 (CCA 8, 1943), 
the Court stated that communications relative to a case on 
trial between jurors and third persons are absolutely for¬ 
bidden, and, if it appears that such communications have 
taken place, a presumption arises that they were preju¬ 
dicial. See also, Winebrenner v. United States , 147 F.(2d.) 
322, 329. In Parfet v. Kansas City Life Insurance Co., 128 
F.(2d) 361 (10th C.C.A. 1942), it was held to be error for 
the Court to send additional instructions, on request of 
jury, in absence of the parties or their attorneys or with¬ 
out notice and an opportunity to be present, even though 
substantial prejudice is not affirmatively shown, citing 
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FiUippon v. Albion Vein Slate Co. 250 U.S. 76. See also 
Rumley et al v. United States, 293 Fed. 532 (2d C.C.jA, 
1923). j 

It is submitted that under the circumstances appellant 
was denied the assistance of counsel within the meaning of 
the phrase “at every stage of the proceedings/’ which has 
been added, by interpretative elaboration, to the language 
of the Constitution. See Edward v. United States, 78 U.S. 
App. D.C. 226; 139 Fed. 2d, 365 (1943), citing authorities. 
The deprivation of a constitutional right is prima facie 
prejudicial. Puckett v. Commonwealth, 200 Kv. 509; 255 
S.W. 125; 34 A.L.R. 96; 53 Am. Jur. 650. ! 

In Hrovat v Cleveland Ry. Co., 125 Ohio St. 67; 180 ifr.E. 
549, 84 A.L.R. 215; 53 Am. Jur. 650, the jury sent tolthe 
Court a written request for information respecting the 
form of their verdict. The Court responded by giving to 
the bailiff a verbal message as to what its form should be. 
The record did not disclose what, in fact, the bailiff told 
the jury. But whatever he told them, the Court held the 
procedure followed would enable an unscrupulous bailiff 
to camouflage the message; or, if he were scrupulously 
conscientious, there might arise a possibility that his recol¬ 
lection would be inaccurate and the message not correctly 
delivered. Upon such an important feature, orderly pro¬ 
cedure requires that the contact between the Court! and 
the jury should be immediate. 

When this Court comes to consider this assignment of 
error, we respectfully submit that one test is: Is it within 
the range of reasonable possibility that the error may have 
affected the verdict and the appellant is not required to 
show that it in fact did so. Little v. United States, 73 F. 2d., 
861 (10th C.C.A.). Further, reversal is compelled jif it 
affirmatively appears that the error affected some sub¬ 
stantial right of the appellant, Title 28 U.S.C.A. sec. 391; 
cf. United States v. Rubenstein, 151 F.(2d) at page 9|L9 et 
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seq.; Rice v. United States , 149 F.(2d) 601; citing Little v. 
United States at 149 F. 2d., 604; 96 A.L.R. 889. 


Point VII 

The Court Having Refused to Charge That the Indictment 
Alleged a Continuing Scheme, and the Jury Having 
Received the Case as a Series of Individual Schemes, 
Curley Was Entitled to Acquittals on the Individual 
Substantive Counts for the Reason That on the Gov¬ 
ernment’s Theory of the Case Each Scheme Was Con- 
sumated Before the Particular Count Letter Was 
Mailed. Further, There Was no Proof That Curley 
Was Participating When the Count Letters Were 
Mailed. 

Assuming that this Court finds that there was sufficient 
evidence to implicate Curley to justify sending the case to 
a jury on the substantive counts, then the further ques¬ 
tions arise (1) as to whether each of the transactions, in 
connection with which a mailing is set forth in Counts 1 
to 9, inclusive, was not complete or consummated before 
the mailings occurred, and (2) as to whether Curley was 
participating when the mailings occurred. This is a juris¬ 
dictional matter. It is fundamental that the count letter 
sent through the mails shall have a definite relation to the 
accomplishment or maintenance of a subsisting fraudulent 
scheme. The mailing is not within the statute when it 
occurs after the the fraudulent scheme has been executed. 

The indictment charged, and the prosecutor urged in the 
opening statement and in argument to the jury, that the 
deposit or advance was secured from the victim without 
any intention of performing the contract. The Govern¬ 
ment maintained throughout that there was a fraudulent 
intent to keep the money and do nothing, that the defend¬ 
ants “would not”, “could not” perform. Thus when the 



money was paid over the scheme had reached its fruiti4n. 
Each count letter was either mailed or received by Fuller 
after the money was paid over to him. Kann v. U. S., ^23 
U.S. 88, and the authorities collected at 157 A.L.R. 247let 
seq. clearly hold that an offense under Sec. 215 of the 
Criminal Code does not exist under such facts. See Stew¬ 
art v. U. S. 119 Fed. 89 (8th CCA, 1902); McNear v. U. ft., 
60 F. (2d) 861 (10th CCA, 1932); Mitchell v. V. S. 9 118 |F. 
(2d) 653; Merrill v. U. S., 95 F. (2d) 669 (9th CCA, 193^); 
United States v. McKay , 45 F. Supp. 1007 (D.C.; 1942)^ 

The only qualification of this principle arises when fhe 
Government proves that the count letter shows a purpose 
to lull the victim into security or inaction to conceal the 
fraud. The mailings in Counts 1 to 9, inclusive, do Jiot 
manifest any lulling or concealment of fraud nor does the 
circumstantial proof surrounding them. Factually, oily 
one other argument may be urged by the Government, 
namely, that the scheme being a continuing one the doc¬ 
trine of completion or consummation of each scheme is in¬ 
applicable. If that position is adopted then we say that the 
allegations of the indictment were never proved and the 
cause fails for want of proof of a continuing scheme. \Ve 
urge that the proof did not demonstrate the existence of a 
continuing scheme and that the non-participation of vary¬ 
ing defendants in many counts, the elimination of defepd- 
ats as to certain counts by the Court below, and the very 
concessions of the Government as to the want of prooil of 
the implication of varying defendants as to certain counts 
—all, negate the existence of a continuing scheme. See jthe 
reasoning of the Court in U. S . v. Corlin, 44 F. Supp. 940. 

i 

It should be emphasized that the Court below refused to 
instruct the jury that the indictment charged a continuing 
scheme (R. 3734), although requested to do so by Cuplev 
(R. 3835; Prayer No. 18-G). Mr. Paisley stated to the 
Court below that to find the defendant guilty he would 
have to be “a party to the scheme when the mails were 
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used." That would apply as to each count. The defendant 
would have to be “participating at the time the mails were 
used by the other defendants/’ (R. 3305). 

In conclusion if this Court finds that a continuing scheme 
was not established, then a substantial variance affecting 
the substantial rights of the accused did occur under Ber¬ 
ger v. U. S., 295 U.S. 7S, 82; Cromer v. U . S., 78 U.S. App. 
D.C. 400; 142 F. (2d) 697 (1944). 

Point VIII. 

The Court Below Committed Serious Errors in Its Charge 
to the Jury, in Its Own Concept of the Applicable 
Legal Principles, and in Its Refusals to Charge. The 
Charge Was Sent Into the Jury Room by the Court. 


Preliminary 

The Court, in its charge, appears to have assumed that 
the jury knew more law than the lawyers (and he may have 
been right—see R. 3257-326S). Only the skimpiest coverage 
was made of basic law applicable to all criminal cases and 
the charge as to the particular statutory offenses and the 
elements thereof was neither full nor clear. While specific 
exceptions to rulings of the Court often appear, the Court 
stated at the outset of the trial that whenever he ruled ad¬ 
versely to the defendants, an exception would be auto¬ 
matically granted without formal notice and accrue to all 
defendants. 


A. 

The Court in denying the motion for new trial stated: 

“Much was made of the fact that the defendants 
Curley and Smith were found guilty upon certain of 
the mail fraud counts, although the evidence did not 
show any direct personal acts upon their part in con¬ 
nection therewith. I have considered that question 


carefully, and I think it is true in some instances tljat 
the record does reveal such a situation. Nevertheless, 
in view of the fact that these defendants were found 
guilty upon the conspiracy count, it follows quite 
logically that they could, on the rule of law, be prop¬ 
erly found guilty upon the mail fraud counts e\[en 
though there was no immediate act upon the part of 
the respective defendants in the commission of shell 
an offense. The jury were told of the rule of law, 
which was well recognized, that if they did find cbn- 
spiracy prevailed among the defendants, that cbn- 
spiracy by one would bind all upon the principle so 
well established with respect to such situations. 

That, I think, is the logical and the legal thebry 
upon which the jury did find guilt as to Curley and 
Smith upon such counts.” (R. 38S9-3S90). [ 

A conspiracy to commit a crime is a different offehse 
from the crime that is the object thereof. Clune v. U. S., 
159 U.S. 590; Williamson v. U.S. , 207 U.S. 425; U. Si v. 
Stevenson, 215 U.S. 200; Burton v. U. S., 202 U.S. 344; Ul. S. 
v. Rabinowich, 23S U.S. 79 

We say the Court below was obviously wrong on prin¬ 
ciple, aside from the confusion between the substantive and 
conspiracy counts (R. 3221-3335). We assume that the 
Court’s reasoning was this: that the jury having foiund 
Curley guilty of a scheme to defraud by the use of the 
mails in the 16th count, it followed a fortiori that he >vas 
guilty of the scheme to defraud charged in the substantive 
offenses; and, that a scheme having been found to exists the 
act of one party to the illicit agreement was the act of and 
binding on all. While generally parties may be guilty bf a 
conspiracy—a crime in itself if accompanied by an ojvert 
act in a Federal Court—and not have committed the object- 
offense, the question now posed is whether a finding of an 
illicit agreement under 18 U.S.C. $SS constitutes the (sub¬ 
stantive offense under the mail fraud statute, provided 
that a mailing occurs. {See Offutt v. U. S.) We answer in 
the negative. 

In the first place, the substantive offense requires ihore 
than an illicit agreement. It requires action on the part of 
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the defendant, participation, complicity as distinguished 
from conspiracy, implication in the sense of doing the 
condemned thing. The conspiracy offense only requires an 
agreement to do. The substantive offense requires doing 
by the defendant. If this distinction is not sound then, we 
respectfully submit, this Court should forever dispel the 
confusion which exists, as demonstrated by the arguments 
on the law in the Court below. And, we further submit 
that the practise of joining the conspiracy and substantive 
mailing count offenses should not only be condemned but 
stricken down as a denial of a fair and impartial trial. The 
Court below, and counsel for all parties, criticized the in¬ 
dictment in this cause. How can a defendant get a fair 
trial with the law so uncertain, the shadings so metaphysi¬ 
cal and the intellectual butchery so defiant even of the 
cleavers of lawyers? How can a jury segregate proof in 
such a setting? AVe maintain that the Court below com¬ 
mitted substantial error in his understanding of the law 
applicable to the proof in this cause. As to the law with 
respect to the general distinction in the proof between the 
conspiracy and substantive offenses in the law of crimes, 
compare Graham et al. v. U. S., (Xos. SS01, SS02, SS03, U.S. 
Ct. of Appeals, D. C., decided March 25, 1946) wherein this 
Court concluded that “There is no evidence that they con¬ 
spired to do more than they actually did.” 

The general rule is that where the crime charged in¬ 
volves guilty knowledge or criminal intent, it is essential 
to the criminal liability of an officer of a corporation that 
he actually and personally do the acts which constitute the 
offense or that they be done by his direction or permis¬ 
sion. See 13 Am. Jur. 1100, p. 1027 Et. Soq. 

B. 

The Court, in defining the distinction between the sub¬ 
stantive scheme counts and the conspiracy count, said that 
as to the conspiracy count tiie jury must find an “intent 
to use the mails to execute the scheme ...” See Blue v. 
U. S., 138 F. (2d) 351, 360. 
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Although the only distinction made in the charge be¬ 
tween the nature of the agreement in the substantive 
scheme and conspiracy counts was that as to the use of tbe 
mails the ‘‘reasonable contemplation” rule applied in tbe 
former and the “specific intent” rule in the latter, tjhe 
Court not only did not define the intent as “specific in¬ 
tent” but utterly failed to explain to the jury the meaning 
of “specific intent.” This was substantial error, the vqry 
corpus delicti of the conspiracy offense requiring the find¬ 
ing of a specific intent. What probably happened was that 
the “reasonable contemplation rule” was applied. It is in¬ 
teresting to note that the prosecution never once argued the 
distinction between the scheme and conspiracy counts to the 
jury. We maintain that there was no evidence, direct! or 
circumstantial, to prove “specific intent” and if this Cokirt 
agrees, then this Court must reverse the conviction on the 
16th count. If this Court does not agree, the defendant \jras 
entitled to a clear instruction on the subject. The Govern¬ 
ment recognized the weakness when Mr. Paisley stated: 

l 

“I think if Your Honor should charge the jury it 
had to go out and consider first the conspiracy cotint, 
and tell them if they found there was no conspiracy 
between these three parties (before the jury consid¬ 
ered the substantive counts), then they might as Well 
acquit them on all the counts, we just as well quit right 
here.” (Parenthetical matter added). (R. 3257). 

C 

Curley’s Prayer No. 13 (R. 3S08) was a request thatjthe 
Court instruct the jury (a) that the mere fact that refunds 
of deposits were not made was not in itself evidence of 
fraudulent intent; and (b) that the jury would have t<^ be 
satisfied beyond a reasonable doubt that the defendant^ or 
any of them secured the deposits with the specific intent 
not to return an equal sum in the event the contract iwas 
not procured. The Court denied the prayer (R. 3289) and 
made no comment whatsoever in his charge on the p<j)int. 
See Bollenbach v. U. S., 90 L. Ed. 318 (1946); Morto\n v. 
U. S., infra, and compare M. Kraus & Bros., Inc. v. U. S., 
14 Law Week (March 26, 1946) 4252. Not only was| the 
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question of fraudulent intent an essential element of the 
substantive and conspiracy offenses but the indictment 
charged and the Government argued that the deposits were 
taken with the present intention to keep the money and 
never return it under any circumstances. The defendants 
“would not” and “could not” perform when they took the 
money and “they knew it” was the very theme song of the 
prosecution. How can it be said that a charge could ignore 
this vital element of the case! And, yet, all the Court did 
was summarize what the Government claimed on the point 
(R. 3735). 

D. 

The charge of the Court is wanting in an instruction that 
to find guilt as to each substantive count the jury must find 
that the defendant was participating in the scheme at the 
time the mails were used. Curley Prayer 18-D empha¬ 
sizes the essentiality of such an instruction and Mr. Pais¬ 
ley on innumerable occasions stated to the Court while the 
prayers were being settled that the law required partici¬ 
pation at the time the mails were used. This, tooj is an 
essential element of the substantive offense. Yet, the Court 
in its charge (R. 3736) completely omitted the element of 
participation by the defendant in the scheme at the time 
the mails were used. 

E. 

Request was made that the jury be charged that “unless 
the evidence convinces each individual juror of the guilt 
of the defendants, or any of them, beyond reasonable 
doubt, you will return a verdict of ‘not guilty’ as to those 
defendants or that defendant.” (R. 3800). The Court 
thought the foregoing, which was a portion of Curley’s 
Prayer No. 3, was too argumentative (R. 3283). We sub¬ 
mit that the verdict should represent the real judgment 
and honest conclusion of each of the jurors and that each 
should be convinced beyond a reasonable doubt (Allen v. 
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United States, 164 U.S. 492). Yet, all the Court gave to the 
jury on the point was some general language about giving! 
thought to the views of fellow-jurors (R. 3744). It is trud 
the Court defined reasonable doubt (R. 3732) but we maim 
tain that the sine qua non of a verdict of conviction is that 
each juror, on his oath, must judge the defendant sepj 
arately and find guilt beyond a reasonable doubt sepaj 
rately. It is true jurors should confer, discuss evidence 
and exchange views. While the end result is group action; 
it is the expression of twelve individual, distinct verdictsj. 
We submit that to fail to charge the jury as herein re¬ 
quested is so basic that a failure to do so is a denial of dud 
process. That the failure to so charge substantially preju¬ 
diced appellant is made apparent by the muddle which 
occurred when the jury was polled, together with the fact 
that on the poll the Court solicited the “verdict of the 
jury*” and not the individual verdict of each juror, (it. 
3758-3767). j 


Point IX. 

i 

Errors Committed by the Court Below After the Submis¬ 
sion of the Cause to the Jury Which Substantially 
Prejudiced the Defendant. 

I 

We respectfully submit that the Court erred in all of 
the following particulars. Limitations of space prevent 
extensive arguments thereon. All were assigned as errors. 
(R. 4022-4033). In the aggregate the errors hereinaftdr 
discussed represented a serious departure from the normal 
procedural practices in a criminal trial. 

A. 

i 

The Court erred in polling the jury in that the indi¬ 
vidual verdict of each juror w*as not secured or recorded 
(R. 3755-3779). The entire procedure on the two polls w|as 
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colored with coercion in contemplation of law and not 
the voluntary, orderly return of a jury verdict contem¬ 
plated by due process of law. District of Columbia v. Hum¬ 
phries, 11 App. D. C. 68, 76, seems to recognize that 
at common law the parties have a right to know from each 
juror whether the verdict rendered is his. See the same 
case at 12 App. D. C. 122, reversed at 174 U.S. 190, on 
other grounds, but stating that the theory' behind the poll 
is to ascertain that the verdict is the verdict of each juror, 
without coercion or inducement. Since under the general 
rule a juror cannot impeach the verdict of the jury, the 
only opportunity afforded to determine the voluntariness 
of the individual verdict of each juror is on the poll. This 
right is inherent in the right to jury trial as guaranteed by 
the Federal Constitution. 

B. 

The Court erred in instructing the jury, after verdict, 
not to discuss the case with anyone, “concerning anything 
that has gone on among you as jurors, unless you do it 
at the direction of the Court itself. Do not discuss it with 
anvone on the outside. If anv occasion should come for 
an examination into it, it should come from the Court; and 
unless it does, why, I advise you strongly against any dis¬ 
cussion of it with anybody at all.” (R. 3781) 

Putting aside the question of the power of the Court to 
make this order and the public policy involved therein, we 
submit that the ruling was in derogation of Curley’s right 
to a public trial and to due process of law. As practical 
men we know that the ruling completely foreclosed the 
possibility of learning of any irregularities which may 
have occurred during the deliberations of the jury. Even 
the decisions relating to impeachment do not pretend to 
go so far. When this ruling is considered in the light of 
the adverse newspaper publicity, the separation of the 
jury during the deliberations, the publication of the highly 
improper article on Curley in the January 21, 1946, issue 
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of “Life” Magazine which was circulated in homes and 
on the streets during the period that the jury was sepa¬ 
rated, and the indecisiveness of the final verdict as mani¬ 
fested on the two polls, the seriousness and substantial 
prejudice arising from this ruling is manifested. If this 
ruling of the Court below is correct, the day of the ne(w 
trial is over. The possibilities of fraud, coercion and ille¬ 
gality are extended. The Court has sealed the verdict. 

C. I 

The Court erred in ruling that all of the exhibits welre 
available to the jury during their deliberations (R. 3746- 
3749). On at least five occasions the prosecution told tpe 
jury they were to have the Exhibits even before the Coiirt 
ruled. We are aware that recent decisions of this Coprt 
have held that on the request of the jury for particular 
exhibits, the matter lies within the discretion of the trial 
judge. However, we have never understood this Court to 
hold that the jury could have all of the exhibits in the cake. 
(R. 3699) This amounts to permitting a retrial of the caijse 
in the jury room. We had understod that a jury trial con¬ 
templated that the verdict should be based on the evidence 
as adduced in open Court and developed on the witness 
stand. The matter of permitting a juror to refresh his recol¬ 
lection as to the contents of a particular document is an En¬ 
tirely different thing from permitting a jury to have all 
of the exhibits. For the Court to even emphasize that the 
jury might have all of the exhibits in the case was preju¬ 
dicial. Until now, juries acted on their recollection of ihe 
testimony. If the Court below is right then the possibili¬ 
ties of kangaroo proceedings in the jury rooms of tomor¬ 
row are unlimited. 

D. 

i 

The Court erred in granting the request of the jury for 
the three volumes of transcript of testimony which con¬ 
tained the testimony of Haskell and Gifford (R. 3905). 


I 

I 
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Counsel objected to giving the transcript to the jury (R. 
3746, 3747). When the Court sent the testimony to the 
jury, it sent along a note directing the jury to read all of 
the testimony. (R. 3905). We know of no decision which 
permits the jury to have the transcript of testimony. We 
reassert that to give the exhibits and transcript of testi¬ 
mony to the jury is not only violative of the right to a 
public trial but a denial of due process of law. There is 
the further question as to the right of the defendant to 
have the assistance of counsel when the jury dissects the 
testimony in the physical form it takes as transcript and 
exhibits. The same general objection to permitting the 
jury exhibits applies to testimony. 

E. 

The Court erred in separating the jury during their 
deliberations. (R. 3750) While some of the decisions hold 
that this is within the discretion of the trial judge, we 
urge that the following reason assigned by the court below 
does not constitute legal cause: “The Court had several 
days theretofore requested the Marshal to ascertain the 
availability of hotel accommodations and on January 17, 
1946, during the deliberations of the jury the Marshal 
reported his inability to secure accommodations and the 
Court advised counsel of this report and that he would 
allow the jury to separate overnight and no objection was 
made by counsel.” 

This Court held in Brown v. United States, 69 App. 96, 
97; 99 F. 2d. 131, (1938), that in order for the separation 
to constitute error there must be an indication of preju¬ 
dice. The publication and circulation in the District of 
Columbia of the January 21, 1946, issue of “Life” maga¬ 
zine containing the noxious article on Curley is, in itself, 
prima facie prejudicial. While the jury denied (R. 3780) 
having seen the issue of “Life,” this Court well knows 
that “Life” finds its way into the average home and is 
available in public places throughout the District of Colum- 
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bia several days prior to the date line of the particular 
issue. Of course the jury denied seeing the article, as it 
denied having seen the prejudicial articles which appeared 
daily over the two months’ span of the trial. We candidly 
suggest that such responses routinely adduced from al jury 
at the closing stages of a lengthy and intricate trial are 
not conclusive per se. 


The Court erred in denying the repeated requests for 
mistrial based on prejudicial newspaper articles. 1^ this 
Court adheres to the decision in Welsh v. United States, 
77 U.S. App. D. C., 317; 135 F. 2d. 145, then it does not 
avail Curley to complain. The public has a right to read 
and hear, but when the press notices themselves r)eflect 
that the Department of Justice itself inspired some cff the 
adverse publicity then the doctrine of the Welsh case has 
no application. It is true that the jury denied having read 
any of the articles. But we prefer to be bound b^ the 
“ordinary laws that govern human conduct.” Slater v. 
Hammacher, 15 App. D. C. 558, 572. 

A portion of the publicity, with pictures, is set fofth at 
R. 3978, 39S0, 3989,-3991, 3996. The article in “Life” (Jan¬ 
uary 21,1946) has not been reproduced in the Recordi 


The Court erred in marking up the indictment, waiting 
thereon the names of the defendants held on particular 
counts and thereby indicating to the jury what counts 
applied to the particular defendants. (R. 3341, 3907, &954) 
We know of no power in a Court to place “sign posts” on 
an indictment. WTiile it may be argued that the jury is 
entitled to guidance on the law, we submit that it was 
highly improper and prejudicial for the Court to piake 
notations on the indictment. 
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H. 

Finally, the appellant urges all the Assignment of Er¬ 
rors (R. 4022-4033) and such plain error as was unassigned 
which this Honorable Court mav find necessary to notice 
in order that justice may be done. 


CONCLUSION 


We respectfully submit that the judgment and sentence 
as to James M. Curley should be set aside and the cause 
remanded with direction to grant the motion for directed 
verdict made by him at the conclusion of the evidence; and, 
that a judgment of acquittal be entered in accordance with 
Rule 29 (a) of the Rules of Criminal Procedure for the 
District Courts of the United States. 


William E. Leahy, 
Nicholas J. Chase, 

Counsel for James M. Curley. 
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APPENDIX 

STATEMENT OF EVIDENCE 

We review the evidence fully mindful that the verdict of 
a jury must be sustained if there is substantial evidence 
taking the view most favorable to the Government to sup¬ 
port it, Morton v. U. S., 79 U.S. App. D.C. 330, 331; 147 F 
(2d) 128; U. S. v. Manton, 107 F. (2d) 834, 839. 

A rental agent testified that he rented premises at 1022 
17th Street, N.W., Washington, D. C., around August 1, 
1941 to Fuller on behalf of Engineers’ Group and identi¬ 
fied the one year lease which was executed by Fuller and 
Fitzgerald for the Group. (Gov. Ex. 1) (R. 117,121). The 
lease provided for $600.00 rent per annum, payable in 
monthly installments of $50.00 (R. 126). 

There was then produced the signature card dated Au¬ 
gust 21, 1941 filed with the National Metropolitan Bank, 
Washington, D. C., by E. R. Hurt, treasurer, Engineers’ 
Group, Inc. and showing that Hurt was introduced by his 
wife, Mercedes Hurt, as well as the signature card of Don¬ 
ald Wakefield Smith, successor treasurer, dated December 
16, 1941 (Gov. 4). Resolutions of the Board of Directors 
authorizing Hurt and Smith to draw on the Group account 
and which were filed with the National Metropolitan Bank, 
were received in evidence (Government Exhibit 5), as were 
the Bank’s ledger sheets covering the account (Gov. Ex. 
6) (R. 162). 


Counts 8 and 9 (John K. Ruff Company): Curley Guilty 

The Government then sought to prove up counts 8 and 
9, the 4 * Ruff” counts. John K. Ruff was called as a witness 
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and stated that he had been in the general contracting and 
building business since 1937. (R. 174). He had some diffi¬ 
culty in identifying Fuller, having only seen him once and 
that was in 1941 (R. 174). He was introduced to Mr. 
Fuller by a Mr. Stone of Baltimore in Fuller’s office (R. 
175, 383) on November 18, 1941. Ruff discussed with 
Fuller the matter of constructing some houses in Alex¬ 
andria, Virginia on a site known as the Beverly Terrace 
project. (R. 2S4, 385). Fuller told him that the Group was 
organized for the purpose of construction over the coun¬ 
try and that the Group was composed of outstanding men 
who were in a position to command the necessary pres¬ 
tige required to bid for building and housing projects. 


Curley Mentioned 

Fuller named several persons connected with the Group 
and Ruff recollected that he named Curley; that Fuller 
said Curley was the president. Ruff said that he knew 
Curley by reputation to have been Governor of Massachu¬ 
setts, a member of the Democratic National Committee, 
and that he was one of the outstanding men in this country. 
(R. 385, 386). He recalled that other persons mentioned 
were identified with the leading industries in this country, 
including an Aluminum Company of America executive 
and the president of an insurance company. (R. 386). Ruff 
stated that his company was to receive a fee for doing the 
work; that it was necessary to process this project through 
the F.H.A.; and that in order to do that money was needed 
and that Fuller asked for a deposit. (R. 387). Ruff thought 
that a lending institution was ready to make the loan (R. 
387. Ruff went over the matter with his own attorney in 
Baltimore and returned to meet Fuller with his attorney, 
William F. Kelly, of the Union Trust Company, Washing¬ 
ton, D. C. Kelly went over the draft of the contract and 



amended it to provide that if the F.H.A. did not make thle 
commitment, or for any other reason that Ruff saw fit, that 
the deposit would be returned. The agreement, bearing 
date November 9, 1941, was executed by Ruff and Fuller 
and provided that a $5500. deposit be paid and held ajs 
security until a mutually satisfactory contract with “gen¬ 
eral sub-contractor” be executed, and proper financial 
commitments made. It further provided that by Decem¬ 
ber 22nd, Fuller was to submit an executed contract by a 
“general sub-contractor” satisfactory to Ruff who would 
perform 100% of the work, as well as an executed contract 
between the Beverly Terrace Corporation, sponsoring cor¬ 
poration, and Ruff Company. Fuller was to furnish ja 
certificate providing for the payment of all funds directly 
from the lending institution to Ruff Company, and the lo^n 
would be great enough to absorb a fee of $47,200. to Ruff. 
Provision was made for the payment of an additional 
$5,400. to the Group on December 22, 1941 if the contract 
aforesaid was executed, and an additional sum of $4,500. 
when the lending institution made its first release of funds 
to the Ruff Company. Thus, a total fee of $15,400. was pro¬ 
vided for as compensation to the Group (Gov. Ex. No. 9) jif 
all terms of the agreement were met by the Group to tjie 
satisfaction of Ruff. On November 18th, Ruff gave a chedk 
to Fuller in the amount of $5,500, payable to the Group, 
which was endorsed by E. R. Hurt, treasurer, and de¬ 
posited in the Group’s account in the National Metropoli¬ 
tan Bank. (Gov. Ex. No. 10). Ruff also testified that under 
the agreement of November 9, 1941 the Group was to fur¬ 
nish general outline plans and specifications for Ruff’s 
approval. 

On November 24, 1941, Ruff wrote Fuller asking for the 
plans and specifications (Gov. Ex. No. 11). Fuller wrote 
Ruff saying that plans were being mailed under sepa¬ 
rate cover (Gov. Ex. No. 12). On November 28, 194l, 
Ruff acknowledged receipt of the said plans which 
were a substitute for the plans previously sent. In bis 
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letter, Ruff stated that he was making a survey of costs in 
order that he would be able to check prices against the 
estimate of the “general sub-contractor” that Fuller 
would furnish. This letter is the basis of Count 8. (Gov. 
Ex. No. 14). On December 6 and 12, 1941, Ruff wrote 
Fuller for the specifications. The letter of December 6th 
is the basis of Count 9. (Gov. Exhibits No. 16 and 17). 

On December 22, 1941, Fuller telegraphed Ruff con¬ 
firming telephone conversation with Ruff’s attorney, Kelly, 
that contract time be extended from December 22, 1941 
to January 15, 1942, or, in the alternative, to the date the 
FHA releases the project. (Gov. Ex. 19). On December 
22, 1941, Ruff confirmed receipt of telegram and stated in 
a letter to Fuller that the time extension to January 15, 
1942, was satisfactory. (Gov. Ex. 20). 

On January 14, 1942, Ruff notified Fuller of a desire to 
withdraw from the contract and requested a return of the 
$5,500. (Gov. Ex. 21). Ruff stated that he never received 
a contract from a sponsoring corporation to erect the 
houses as provided in the Agreement of November 9, 1941, 
and never received back any portion of the $5,500 advance 
fee. (R. 408). 

Ruff testified on cross-examination that a Mr. Stone in¬ 
troduced him to Fuller, Stone being an estimator for vari¬ 
ous contractors in Baltimore. (R. 411). Ke stated that the 
only person he had any dealings with in the Group was 
Fuller. (R. 412). Ruff stated that Stone was to be the 
superintendent; that he had no available employees; that 
Stone had interested him in the contract. Stone took him 
out to visit the site of the project. 

After an extensive line of inquiry on cross-examination, 
Ruff finally stated that he knew that the $5,500 would be 
used by Fuller in connection with securing the FHA ap¬ 
proval as well as for other operating expenses. (R. 450). 
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Elizabeth H. Cooksey, Fuller’s Secretary 

The Government then called Elizabeth H. Cooksey who 
was secretary to Fuller from August, 1941 to February, 
1942. (R. 278, 279). Robert Thach, Esquire referred herj 
to Fuller. (R. 280). At the time of the trial she was em-| 
ployed by James Robertson (R. 280), a person whpm the 1 
record shows worked closely with Fuller on all of the hous¬ 
ing projects. Robertson was not called as a witness^ nor 
was Cooksey asked any questions other than those relat¬ 
ing to the identification of documents, notwithstanding that 
Cooksey was in the office every day and in an excellent po¬ 
sition to know all of the doings and workings of the Group. 

I 

Counts 4 and 5, the La Rocca Counts: Curley Guilty 

Anthony C. LaRocca, a New York Contractor, withj 
varied interests, testified that in mid-September, 1941, 
Rayford W. Alley, New York attorney and associate o^ 
LaRocca, introduced him to a Mr. Haskell of Schweers 
and Smith, a New York contracting firm, which had a con¬ 
tract with the Group. LaRocca asked Alley to get him 
some of the same type of work (R. 353). Several days 
later, he met Fuller in Alley’s office. They discussed a com 
struction job (Conway Housing) in Norfolk, Virginia an<J 
one in Cumberland, Maryland. Fuller stated that Curley 
was president of the Group and Thach was secretaryf 
director and stock holder. Fuller also mentioned many 
other prominent names associated with the Group. (R. 
184). When Fuller mentioned Thach, Alley said he ha<jl 
know r n him for many years, had gone to college with him 
and that he had a very good reputation. (R.185). Fullet 
stated that he was executive vice-president and that thb 
Group was sponsoring the construction of housing devel¬ 
opments throughout the country for which they would get 
FHA commitments and lending institution financing. (R. 
185, 186). Fuller stated that the Group had received FHA 
commitments on Conway Housing at Norfolk and that thte 
job was either in progress or about to get started; that La- 
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Rocea’s organization could start building foundations 
shortly and offered the job to him as Anthony C. LaRocca, 
Inc. (R. 1S6). Fuller stated that a fee had to be paid in 
advance in order to facilitate matters and get the contracts 
going. (R. 1S7). 

LaRocca testified that shortly after this conference in 
Alley’s office he came to Washington with his brother, 
Arnold, his superintendent, Mazza, and another attorney, 
Walsh (R. 1ST), and there met Fuller in a Mayflower Hotel 
suite occupied by Rayford W. Alley (R. 118). The Conway 
Housing development at Norfolk, Virginia, was discussed 
and LaRocca stated that he was ready to do business. Alley 
and Walsh, attorneys, suggested to Fuller that the advance 
fee be put in escrow until contracts were signed and FHA 
approval and financial commitments secured. (R. 189, 190). 
Fuller refused to proceed on an escrow basis and stated 
that others would take the job on his terms and that he 
was only giving the job to LaRocca because of his friend¬ 
ship for Alley. (R. 190, 191). Fuller stated that the spon¬ 
soring company (Conway Housing Corporation) had the 
land, which vras worth more than the advance fee and that 
the Group had over $60,000 in the bank. (R.191). An agree¬ 
ment was signed bearing date September 18, 1941, between 
the Key West Construction Company, Inc., by Arnold J. 
LaRocca, President, and by Engineers’ Group, Inc., by 
James Fuller, Executive Vice-President. (R. 192, 199). 
(Gov. Ex. 23). The advance fee was paid over to Fuller in 
the form of a certified check of Walsh and Levine (law¬ 
yers) drawn to the order of William A. Walsh for $2,480, 
dated September 23, 1941, which check was endorsed by 
Walsh to the order of Engineers’ Group, Inc., and then in 
turn endorsed Engineers’ Group, Inc., E. P. Hurt, Treas¬ 
urer.” (Gov. Ex. 24; R. 202, 206-208). Robert Thach, Es¬ 
quire, was present when the agreement was executed. (R. 
202). Thach came at the invitation of Alley. He told La¬ 
Rocca and his associates that he was an officer, director and 
stockholder of the Group; that the Group was able to ful- 



fill any commitment made; that if the agreement was not 
carried out the advance fee would be returned; that the j 
Group had a substantial balance in the bank, to wit, $60,* i 
000; that the Group has already returned money to some 
other contractors who were not able to get a contract 
within the time limits of the agreement. (R. 203). 

I 

LaRocca then testified that a similar agreement was j 
entered into relating to a housing development known as 
Cumberland Properties, Inc., Cresaptown, Cumberland,! 
Maryland. (Gov. Ex. 25). An advance payment was made 
by giving Fuller a certified check in the amount of $3,400, 
dated September 3, 1941, and drawn on the account of the! 
Safeway Garage, Inc., by Samuel Morrow. This check was 
endorsed by Engineers’ Group, Inc., by E. P. Hurt, Treas¬ 
urer. (Gov. Ex. 26) (R. 212, 213). Thach, Alley, Walsh 
and LaRocca associates all participated in the execution of 
the Cumberland agreement. (R. 214, 215). 

The Cumberland contract provided for a total advance 
fee of $7,300 of which the $3,600 certified check represented 
the initial payment. It provided for the construction of 9^ 
detached house foundations, the foundation of a threq 
story multiple family apartment and the foundation of an 
eight story apartment building. It also contained a provij 
sion for a refund of the deposit if the contract with the 
sponsoring corporation was not secured within 30 daysi 
(R. 213, 214). j 

The Government then introduced a telegram from Fulleif 
to Key West Construction Company dated October 18 r 
1941, wherein an extension of the Cumberland agreement 
was requested because of delays in securing priorities and 
FHA commitments. (R. 215; Gov. Ex. 27). A one week 
extension was granted. (R. 218). 

In mid-October, 1941, Key West Construction Company 
entered into a third contract with the Group which relate^ 
to the construction of the Edgewater Apartments project 
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in Detroit, Michigan. (R. 219). The discussion took place 
in Walsh’s office in New York with Fuller, Walsh, Alley and 
the LaRocca associates participating. (R. 219). Fuller 
represented that he had commitments from a savings bank 
and that the project could be built for much less than the 
loan which could be secured thereon. (R. 219). Fuller had 
called Alley and told him about the job and thought per¬ 
haps the LaRoccas would be interested in it. Alley spoke 
to the witness about it. (R. 220, 221). 

An Agreement was entered into bearing date October 13, 
1941, between Key West Construction Company by Arthur 
J. LaRocca, President and Engineers’ Group, Inc., by 
Fuller, Executive Vice-President. (Gov. Ex. 29; R. 223, 
224). It provided that that sum should be returned in the 
event a construction contract was not tendered and exe¬ 
cuted before November 15, 1941. An advance payment of 
$7,200 paid by a check dated October 14, 1941, of Arnold 
LaRocca Construction Company, Inc. by Arnold J. La¬ 
Rocca, President, made payable to Arnold J. LaRocca and 
deposited to the account of Engineers’ Group, Inc., by 
E. P. Hurt, Treasurer. Arnold LaRocca gave the check to 
Fuller. (Gov. Ex. 30; R. 226, 227). 

The Government then offered as the basis for Count 
4 of the Indictment a letter on the letterhead of Anthony 
C. LaRocca, Inc., from the Key West Construction corpo¬ 
ration, Anthony C. LaRocca, Treasurer, to Engineers’ 
Group, Inc., Attention, Fuller and bearing date October 
20 1941, acknowledging receipt of blueprints for the Edge- 
water Apartments project and requesting a complete set 
of plans and specifications. The letter showed that copies 
were sent to Aliev and Walsh, respectively. (R. 228; Gov. 
Ex. 31). 

LaRocca received a letter from Fuller, with copies to 
Alley and Walsh, dated October 23, 1941, stating that the 
Cumberland project had received FHA approval as a sub- 



division development and had a priority rating, but stated 
that it was unwise to accept commitments before material 
priorities had been secured. The letter further stated that 
no action had been taken on the Norfolk project for cer¬ 
tain reasons. Enclosed were two sets of drawings on the 
Edge water project in Detroit, but stated that the detailed 
specifications had not been received. The letter stated that 
delays were being caused by changes in governmental reg¬ 
ulatory orders. The letter is the basis of Count 5 of the 
indictment (R. 230; Govt. Ex. 32). A subsequent letter of 
Fuller’s dated October 28, 1941 to LaRocca related to 
delay on the Edgewater Apartment project in Detroit and 
stated that the detailed plans would be received shortly 
(R. 232-233; Govt. Ex. 33). | 

i 

LaRocca then testified that he entered into a fourth 
agreement (R. 236). This was between the Joseph Engi¬ 
neering Corporation and the Group, November 10, 1941 
and executed by Mark J. Joseph and Anthony C. LaRocca 
on behalf of the Joseph Engineering Corporation, and by 
Fuller on behalf of the Group. It related to the Beverly 
Terrace Housing project in Alexandria, Virginia, andJ 
provided for payment of an advance fee in the amount of 
$6,400 and a total fee of $15,400, the total to be paid when 
a bona fide contract was secured with the Beverly Terrac^ 
Corporation, a sponsoring corporation, for the construe 
tion of dwellings. The agreement provided that the deposit; 
would be held as security until the contract and commit* 
ments were secured. As in the case of the other agreed 
ments, the contract with the sponsoring corporation ancj 
commitments were to be delivered within 30 days, as wa§ 
an executed contract with a “general sub-contractor” who 
would agree to do 100% of the work (R. 237-238; Govt. Exl 
36). Alley and the Joseph associates made the agreement 
with Fuller (R. 237-8) in Alley’s office in New York City 
(R. 240). Fuller told Joseph that Curley was President, 
Director and Stockholder of the Group; Robert Thach), 
Esq., Secretary, Director and Treasurer; a number of 
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other prominent names were mentioned from other parts 
of the country (R. 241). Fuller stated that he had engi¬ 
neers and draftsmen for work on different projects; that 
the Group had over $60,000 cash in the bank, a number of 
pieces of property which they sponsored and that the 
deposit of $6,400 would be held in the bank as security, 
subject to immediate return on the demand of Joseph 
Engineering Corporation (R. 242). 

The Government introduced a document dated January 
27, 1942, executed by Joseph Engineering Corporation and 
Engineers’ Group, Inc., by Fuller, cancelling the agreement 
of November 10, 1942 on the Beverly Terrace Housing 
project aforesaid and providing for a refund of the $6,400 
(R. 247, 256; Govt. Ex. 41). LaRocca stated that Fuller 
requested in Alley’s office on January 27, 1942 that more 
time be given to prosecute the Beverly Terrace Project, 
but that Joseph refused and wanted his money back forth¬ 
with; that Fuller dictated the agreement of cancellation 
(Govt. Ex. 41). 

LaRocca testified that he incurred expenses in connec¬ 
tion wdth the Edgewater Project in Detroit; that he and 
his associates had looked over the land and the partially 
erected building there, made estimates and consulted with 
architects and engineers (R. 252); that his engineer re¬ 
mained at the site several months; that Fuller reimbursed 
LaRocca $300 for expenses (R. 253). 

LaRocca testified that no contract was ever tendered on 
Beverly Hills (R. 259) nor was there any tender on Conway 
Housing in Norfolk; that no part of any of the advance 
fees was refunded; that demands were made for the return 
of the fees; that the only contract received was at Cumber¬ 
land (R. 259-260). There was received in evidence an 
agreement between Key West Construction Company, Inc. 
and Engineers’ Group, signed by Fuller, as well as a con¬ 
tract between Key West Construction Company, Inc. and 
Cumberland Properties, Inc., a sponsoring corporation, 



covering the construction of various dwellings at Cresap- 
town near Cumberland, Maryland (R. 286-289; Govt. Ex. 
42). LaRocca testified that he never received building per- | 
mits for the project nor was any financial commitment se¬ 
cured (R. 293). 

On cross-examination he stated that he had known Alley 
since 1913, but he had never known Fuller before Alley 
introduced him to him in 1941 (R. 264-5); that Alley had 
told him all about Robert Thach, Esq., particularly that 
he had been Vice-President of Pan American Airways and 
that if Thach said the ‘ 4 deal was OK we could go to sleep 
on it” (R. 266); that Thach stated that Engineers ’ Group 
would be able to deliver and live up to any agreement it 
made; that Thach said the money would be refunded, as 
had been done in some instances, if the Group did not per¬ 
form; that Thach said that there was approximately $60,- 
000 in bank, and that LaRocca was taking no chances since 
the monev would definitely be kept in bank as security (R. 
268). ’ | 

LaRocca testified that he went into these transactions 
because of the representations of Robert Thach, Esq. (R. | 
295-6); that he had sued Thach civilly (R. 297). 

LaRocca had been and was identified with many corpo¬ 
rations but he could not supply much information with ! 
respect to them (R. 263). They neither had bank accounts 
nor an organization and were just convenient vehicles for 
entering into construction contracts if and when they arose 
(R. 301-310). When he was pursued further on the matter 
of the operations of his many corporations, it became ap¬ 
parent that they had done little, if anything. He testified 
that no one in his organization was particularly skilled in 
housing work (R. 319); further, that he had never seen 
the minute book, stock book, ledgers, certificate of incor¬ 
poration, etc. of the Joseph Engineering Corporation; 
never invested any money in it (R. 329-334); LaRocca did 
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not know that the Key West and Joseph attorneys, Walsh 
and Alley, had each received substantial portions of the 
advance fees (see Govt. Exs. 108; 167) from Fuller on 
account of the transactions hereinbefore enumerated (R. 
348-9). 


Richards, the Cumberland Lawyer, re the 
Cresaptown Tract 

William Carl Richards, a lawyer from Cumberland, 
Maryland, testified he met Fuller in February, 1940; that 
Fuller introduced himself as a special representative of 
the Encyclopedia Americana (R. 2357) of which Hurt was 
owner (R. 254S). He next met Fuller on June 27, 1941 (R. 
2358); that he then commenced to have dealings with 
Fuller with respect to the Cumberland Real Estate Corpo¬ 
ration of which he was President; that the said corpora¬ 
tion owned real estate known as Richards Addition to 
Cresaptown, sometimes known as the Cresaptown Tract 
(R. 2358-9). He testified that when he first met Fuller he 
had shown him the tract and that he had returned in June, 
1941 with a view to developing it; that he negotiated with 
Fuller; that Robertson came along (R. 2540); that as a 
result of his meeting with Robertson and Fuller, an option 
was given on the land (R. 2540). Fuller mentioned Curley 
as interested in the Engineers’ Group, Inc. (R. 2540). The 
option was drawn up with Cumberland Properties, Inc., 
whom Fuller, Robertson and Newcomb represented. He 
stated that Cumberland Properties, Inc. was formed for 
the purpose of taking ground rents, i.e. leaseholds, on 
these lots and building houses on them under an FHA 
setup (R. 2541). He drafted the option at Fuller’s request 
(Govt. Ex. 157; R. 2542). The option to buy the Cresap¬ 
town Tract was held by the Cumberland Properties, Inc. 
and was prepared for the signature of Admiral George E. 
Riggs, President, and Elizabeth Cooksey, Secretary. It 



was never executed by Cumberland Properties, Inc. (R. 
2542-3). He testified that after June 27,1941, he met quite 
frequently with Fuller and further elaborated on the visits 
of Robertson and Newcomb (R. 2554) and stated that Wat¬ 
son, a Cumberland lawyer and surveyor, whom Fuller paid 
for services, also participated in the negotiations (R. 
2554-5). The property was surveyed and plats made, 
streets laid out and all the incidents of preparing a land 
site for building development were performed (R. 2554-6). 
The proposed development was very well known in Cum¬ 
berland (R. 2560). Many Cumberland persons were inter- j 
ested and acquainted with the proposed development (R. 
2563-5). I 

An extensive cross examination from Pages 2546 to 2570 
showed as usual that Curley did not even know of the i 
existence of this entire transaction. This project failed, as 
others, for want of FHA approval of the mortgage loans 
(R. 2570). The steps taken toward promoting the project 
were extensive; see Curley Exs. for Identif. 17a, b, c; 18a, 
b; 19, 20a, b; 21. | 

Count 1, J. W. Bishop Company: Curley Guilty 

The Government called Frank M. Gifford (R. 461) of 
Worchester, Mass., President of the J. W. Bishop Com-j 
pany, general contractors. In August 1941, he was intro¬ 
duced to Curley by Desmond in the lobby of the Copley-1 
Plaza Hotel (R. 463). He had met Desmond, a Boston 
broker, shortly theretofore, having been introduced to him 
by James Collins, a plastering sub-contractor with whom 
J. W. Bishop Company had done business over the years. 
He met Desmond at the Hotel by appointment on August 
11, 1941. Curley was also present and asked Gifford ques¬ 
tions with respect to the organization, history, equipment, 
personnel, management, and present ability of the com- 
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pany to handle construction work. Gifford answered the 
inquiries and displayed some photographs of completed 
work. Curley seemed satisfied and went to a public tele¬ 
phone, returned and stated that a Mr. Fuller, down in 
Washington, was about to leave Washington for New York 
and that he had a project which was about to materialize. 
Curley suggested that perhaps Gifford could meet Fuller 
in New York that evening (R. 645-6). Curley did not say 
anything about the existence of any construction projects 
(R. 466). Gifford told Curley that he was in the market 
for work (R. 467); and that Curley said that Fuller is “our 
man who handles the details of these matters’^R. 468). 

Desmond and Gifford took a train to New York that day 
and met Fuller in the Sherry-Netherlands Hotel, went to 
Fuller’s room where Fuller outlined a housing project to 
be located in Alexandria, Virginia (R. 469-470). Gifford 
examined the plans which Fuller had with him, discussed 
costs, and Fuller told him that Everett Hurt was Treas¬ 
urer of the Group, Robert Thach, Esq., Director. He de¬ 
scribed Hurt as a publisher, business man; Thach as a 
prominent lawyer representing several of the large air 
transport corporations (R. 470). Fuller also named other 
prominent personages (R. 470). Fuller did not make any 
representations with respect to any work that the Group 
had under way at that time or had in the past (R. 471). 
Gifford stated that Curley was not referred to at all at his 
first meeting with Fuller in New York City, other than to 
remark that Curley was President of the Group (R. 472). 
Gifford worked on cost estimates and the drawings and 
specifications (R. 472-473) that evening and the following 
day Fuller and Gifford went over the project further, 
checking unit price figures and costs that Fuller had 
submitted and Gifford found them to be correct (R. 474). 
Fuller stated that the project was to be financed by a 
sponsoring corporation, known as E-G Corporation, a Vir¬ 
ginia corporation; that no representations were made that 
financial commitments had been undertaken (R. 474). 
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On August 12, 1941, J. W. Bishop Company, by Gifford, 
and Engineers’ Group, Inc., by Fuller, entered into an 
agreement for the construction of 87 housing units at 
Alexandria Village, Alexandria, Va. (R. 474; Govt. Ex. No.! 
43). This agreement was executed in Fuller’s room at the[ 
Sherry-Netherlands Hotel (R. 474). Gifford directed the 
Treasurer of the Bishop Company to wire $3,100 to the ac¬ 
count of Robert G. Thach, Riggs National Bank, Washings 
ton, D. C. (R. 477). This money was paid as an assurance 
that Bishop Company would carry out their part of the 
agreement and “assuming the culmination or maturity of 
the agreement, mutually satisfactory, the money was thefl 
to be used by the Engineers ’ Group or rather, yes, used by| 
the Engineers’ Group for engineering services, architect 
tural services required or pertinent to the project” (R r 
478). The money was to be refunded if the Group did not 
comply with the agreement by August 20, 1941. Fuller did 
not make any representations concerning the financial rel 
sponsibility of the Group (R. 478-479). Fuller did give 
various references and invited Gifford to call upon thenl 
(R. 479). Gifford did not do this because he felt that thd 
personnel of the Group was substantial (R. 479). 

Gifford subsequently made a trip to Washington and 
there was executed a supplement to the agreement of Au¬ 
gust 12 (R. 479; Govt. Ex. 44). This supplement provided 
for an increase in costs per family unit of construction an^ 
also extended the date for performance by the Group tb 
September 3, 1941. 

The Government then introduced 4 copies of a contract 
between the Bishop Company and E-G Corporation, the 
sponsoring corporation, covering construction of the hous¬ 
ing units at Alexandria Village. The letter dated Septem¬ 
ber 7, 1941 was signed by Fuller, sent to Gifford in Woir- 
chester, Mass., and asked that Gifford execute the cod- 
tract, retain 2 copies and return 2 copies. There were also 
attached 2 sets of blueprints and specifications (R. 485). 
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The letter of September 7, 1941 is the basis of Count 1 in 
the indictment (R. 48S). Gifford did not execute the agree¬ 
ment with the sponsoring corporation because there was 
no evidence of formal FHA approval of the project nor 
of the procurement of the necessary financing. Fuller did 
not disagree with Gifford’s position (R. 489). 

When the supplemental agreement was executed on Au¬ 
gust 22, Gifford was accompanied by Howard W. Barss, 
Treasurer of the J. S. Bishop Company. Fuller made a 
memorandum in longhand as he chatted with Barss, which 
Gifford identified, and it was received in evidence as Gov¬ 
ernment’s Exhibit 46. This memorandum recited that 
James M. Curley was President of Engineers’ Group, Inc.; 
that James Fuller was Vice-President and identified with 
the Fuller Construction Company of Chicago, Illinois; that 
Everett R. Hurt was Treasurer and he was identified as a 
publisher, Cuneo Press and others; that Robert G. Thach 
was Secretary and Director; that Thomas W. Simmons, 
of Los Angeles, was connected with the Group and with a 
Mr. Pauli—a partner of Thomas Corcoran and his brother; 
that George H. Eichelberger, New York City, was identi¬ 
fied with the Group; that Clarence A. Brown, President of 
the Eiseman Magneto Company, was also. Notations were 
made in the informal memorandum of the names of Kaiser 
of Los Angeles; of David Niles who got the $500,000 from 
John L. Lewis of the CIO for FDR in 1936. On the reverse 
side of the memorandum, Fuller wrote that Robert G. 
Thach received from Roosevelt, 60 days ago, all of the 
Washington National Airport concessions for a period of 
99 years; that Thach represents Boeing, Douglas, Lock¬ 
heed, Glenn Martin, Aeronautical Companies (Govt. Ex. 46; 
R. 494-495). (While we do not defend the “puffing”, the 
Government did not disprove a single item in the memo, 
—because it couldn’t.) 

Gifford also testified that on August 22, 1941 he made 
an agreement with Fuller for the construction of the 
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American Road Builders Association Building, known as 
the Hamilton National Bank project, 20th and Pennsyl¬ 
vania Avenue, N.W., Washington, D. C. (Govt. Ex. 47, R. 
495-497). This agreement provided for an advance fee of 
$2500. Gifford stated that Fuller told him all about thej 
building, its ownership, plans, elevations and other datal 
(R. 507). The Hamilton Bank Project agreement was 
never consummated and the $2500 deposit was refunded oni 
December 15, 1941 (R. 509). 

Gifford testified that he never received evidence of final 
FHA approval on the Alexandria Village project or com¬ 
mitments from a financial institution (R. 499); that he 
made demand for the return of the $3100 deposit; that h^ 
received a check of the Group dated February 15, 194^ 
signed by Donald Wakefield Smith, Treasurer, which check 
was protested (Govt. Ex. 48; R. 500-501-502). Accompany^ 
ing the check was a letter of January 15, 1942 from Fullet 
to Gifford stating that the check was enclosed and that 
negotiations were concluded on the Alexandria Village 
Project; that Gifford w r as to hold the check until advice 
from Fuller (Govt. Ex. 48). Gifford withheld depositing 
the check until February 18, 1942 (R. 506). 

Gifford identified a letter (Govt. Ex. 49; R. 510) dateii 
December 8, 1941, from J. W. Bishop Company to Fulle^* 
confirming a telephone conversation of December 4, 194}., 
to the effect that changing economic conditions made }t 
necessary for J. W. Bishop Company to withdraw from the 
Alexandria Village and Hamilton Bank projects. 

i 

Gifford stated that the Group did not have an option tjo 
purchase the Bishop Company. I 

Cross-Examination of Gifford 

i 

l 

I 

Gifford testified on cross-examination that he contracted 
Desmond about a week after James Collins, a plastering 


I 
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contractor, had suggested that he, Bishop, see Desmond 
(R. 526-527); that he met Desmond in the offices of Her¬ 
bert Jackson, Boston insurance man, and that he dis¬ 
cussed with them an organization in Washington which 
was looking for contractors; that there was a lot of work 
to be done and that this organization was looking for con¬ 
tractors with facilities, organization and ability; that there 
was a great need for houses (R. 529); that the Bishop Com¬ 
pany was not too busy at that time and that in the trade 
it had been bruited about that there was a pressing need 
for housing around Washington City (R. 530). Gifford 
never saw Jackson again (R. 530), but several days there¬ 
after Desmond took him to see Curley (R. 531). Gifford 
got his principal information about the Group from Fuller 
in New’ York on August 22 (R. 532). Desmond had told him 
that when he met Fuller he would meet “a man. . . who 
talks your language” (R. 532). And, Gifford found that 
Fuller did talk his language (R. 533); that Fuller w’as very 
impressive, knew his engineering and was an “extremely 
versatile individual” (R. 533). 

Curley wras not at the Copley-Plaza w’hen Gifford arrived 
to meet Desmond, but joined them later in the lobby of 
the hotel (R. 534). Desmond told Curley who Gifford w’as 
and Gifford told Curley about the J. W. Bishop Company. 
The total conversation lasted 10 or 15 minutes (R. 536). 
After Gifford had told Curley about the qualifications of 
the Bishop Company and Curley seemed to be satisfied, 
Curley called Fuller in Washington and arranged for an 
appointment in New’ York that night (R. 536-537). While 
Gifford, Desmond and Curley were chatting, Curley ex¬ 
cused himself for a moment to chat with someone else in the 
lobby (R. 537). 

The cross-examination of Gifford developed in detail all 
of the engineering, architectural and building construction 
services that were performed by or through Fuller to make 
ready the Alexandria Village project (R. 538-547). Gif- 
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ford stated that Fuller seemed to know and was very 
familiar with the entire situation (R. 546). There was 
considerable discussion about the labor situation in Wash¬ 
ington (R. 548-552). Gifford remembered conversations 
concerning an aluminum promotion by the Group and thej 
identification of prominent industrialists with that project 
(R. 555-557). 

In his discussions here in Washington, Gifford also 
worked with James Robertson (R. 559), as well as with 
Irving Newcomb (R. 561); as well as Marshall Fitzgerald 
(R. 562). Gifford spent time with men in Washington o^ 
the Group lining up sub-contractors for the Alexandria 
Village project (R. 563-564). Men from the Bishop organic 
zation and men associated with the Group worked together 
on the project (R. 565-568). Gifford was completely satisj 
fied that the contract would be executed, assuming that the 
necessary FHA approval and financial commitment wa^ 
secured. There was nothing that ever occurred to changC 
his mind about it. His own men went over the job site. 
There was never anything that occurred to arouse any 
suspicions about the Group (R. 572). Further cross-exam¬ 
ination went into the refinements and details of the work 
performed (R. 575-580). Without reviewing in detail the 
extensive cross-examination of Gifford, it is fair to say 
that his testimony conclusively indicated that the rela¬ 
tionship of the Group with the J. W. Bishop Company was 
bona fide and certainly the conduct of all the participant^, 
and more particularly, the appellant, Curley, was above¬ 
board, and certainly consistent with innocence (See the 
Record at pages 522-610). 

Gifford further testified that the delays which had oc¬ 
curred were justified. (R. 598, 599). He stated that Fuller 
worked night and day. (R. 604). Gifford even forwarded 
lists of various projects contained in trade publications to 
Fuller. (Defendant Curlev’s Ex. 6 for identification; R. 
613). i 



Letter of Robert G. Thach 


(The attention of the Court is respectfully directed to 
Curley’s Ex. for identification No. 5G, the same being a 
letter to J. W. Bishop Company from Robert G. Thach, 
Esq., under date of July 13, 1942. How any one can say 
that Curley "was involved in a fraud in his relationship to 
Bishop Company after reading Thach’s letter aforesaid, 
is not only difficult, but beyond comprehension.) See also 
Curley Exhibits for Identification 1-9, inclusive, including 
alphabetical subdivisions thereof. All relate to J. W. 
Bishop Company and certainly lay a bedrock of justifica¬ 
tion for anything Curley did with relation to the Bishop 
Company and demonstrate that what Curley did was at 
least consistent with innocence. 


Albert Small of Union Central Life Insurance Company 

Albert Small of Godden and Small, who conducted a real 
estate mortgage business in Washington, testified that he 
represented the Union Central Life Insurance Company 
as a loan correspondent (R. 2377-8). He testified as to hav¬ 
ing an inquiry from Fuller in 1941 with respect to making 
a loan on the Hamilton National Bank Building project at 
20th and Pennsylvania Ave., N.W. (R. 2378). He testified 
that no commitments were made on the Beverly Terrace 
project (R. 2379-80) or the Edgewater Apartments in De¬ 
troit, Michigan (R. 2381). He did state that there was a 
series of letters about various loans but that he could not 
locate them (R. 2382). He discussed loans with Nevrcomb 
and Robertson on the Hamilton National Bank and Bev¬ 
erley Terrace projects (R. 2384). 



Langlais of Eobb Company 


Claude Langlais, who was manager of the mortgage de¬ 
partment of Henry J. Robb, Inc., Washington, D. C., stated 
that his department had the function of making building 
construction loans; that the Robb Company was an FHA- 
approved mortgagee. He testified that the Robb Company 
made application to the FHA in connection with the Alex¬ 
andria Village project to be undertaken by the E. G. Cor¬ 
poration, sponsoring corporation (R. 2301, 2302). He 
dealt strictly with James Robertson of the E. G. Corpora¬ 
tion. He knew Fuller of Engineers’ Group (R. 2303). 
Fuller, Robertson and the witness discussed the matter 
at Robertson’s office (R. 2305). Fuller was very much pro¬ 
voked because the application had been rejected by the 
FHA (R. 2305). The witness also said that applications 
were brought into his office for filing with the FHA for 
conditional commitments on the Colbrooke project. Com¬ 
mitments were issued but Robb did not make the loan (R. 
2306-7). Robb never made any commitment to loan money! 
on a housing project to E. G. Corporation or to Engineers’ 
Group, Inc. 

Langlais testified that as an approved FHA mortgagee 1 
Robb Company had the right to accept applications for 
FHA insurance and present them to the FHA for insuri 
ance; and, further had the right to hold the mortgage which 
is insured by the FHA or take the loan and sell it and con^ 
tinue to service it. Robb could make the original loan (R t 
2316). He identified James Robertson as being an attorj 
ney associated with Boyle-Robertson, a building and coni 
struction firm (R. 2317). He had discussed these matters 
with both Robertson and Newcomb (R. 2317); stated that 
Robertson had been to see him with respect to the Alexf 
andria Village project; that he had examined the land with 
Robertson; that subsequently Robb Company procured th^ 
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loan for the construction of the buildings for the E. G. 
Corporation (R. 2318). He distinguished between a condi¬ 
tional and firm commitment under the FHA statute (R. 
2318-20). The witness testified that all persons involved 
were doing the best they could to get the application 
through the FHA (R. 2327). He stated that when the FHA 
rejected the application, at Fuller’s insistence the matter 
was reopened but was again rejected (R. 2329). He remem¬ 
bered that the Bishop Company was to do the building on 
the job (R. 2332). He remembered that Schw'eers & Smith 
ultimately got the benefit of the loan (R. 2332). 


Mills,—the Architect 

Alan B. Mills, an architect, met Fuller in 1941 through 
Robertson and Newcomb (R. 2337-38) in connection with a 
nearby housing development known as the Suitland Proj¬ 
ect (R. 2340). Discussions were had as to plans, specifica¬ 
tions, drawings, etc. in Robertson’s office (R. 2341). New¬ 
comb, Robertson and Fuller w’ere to participate in the de¬ 
velopment (R. 2341). A corporation known as Suitland 
Housing Corporation, composed of Robertson, Newcomb 
and Fuller, was to enter into a contract with Mills to con¬ 
tinue as architect if negotiations were completed for the 
purchase of the property (R. 2344-5). Some time later 
Fuller discussed with him the so-called Hamilton National 
Bank Building project (R. 2347-8). Mills had prepared 
preliminary plans for the project prior to meeting with 
Fuller, Newcomb and Robertson about it. Newcomb and 
Robertson stated that they were in a position to finance 
the job (R. 2348). The witness stated that the ‘ 4 group”, 
Robertson, Fuller and Newcomb, were shown the draw¬ 
ings of the project and told that if they could get the neces¬ 
sary financing, Mills would take up the matter with the 
Hamilton National Bank (R. 2350). Mills w r as told that 



Fuller represented the Engineers’ Group (R. 2350-1). 
Fuller never informed him that he had entered into a con¬ 
tract for the construction of a ten story building at 20thi 
and Pennsylvania Ave., N.W., known as the Hamilton 
National Bank property (R. 2352). He had never authors 
ized Fuller to represent that Engineers’ Group acted as 
consultants for him (R. 2353). 

The witness testified at length with respect to the efforts 
to develop the property and erect the building, most of thS 
testimony revolving around Robertson, Newcomb and 
Fuller (R. 2359-2370). j 

i 

i 

Testimony of George E. Rocheford 

i 

I 

I 

George E. Rocheford of L. Rocheford and Son, Contrac¬ 
tors, Worcester, Massachusetts testified that a plastering 
contractor, James Collins, introduced him to Desmond and 
Desmond in turn took him to a Boston hotel where he met 
Fuller and Curley sometime in August, 1941 (R. 721, 722j. 
Curley stated that L. Rocheford and Son was a well-known 
contracting firm. The discussion centered about possible 
construction work for the firm. (R. 723). Fuller stated 
that “his firm handled several jobs in various parts of tlje 
United States, involving large sums of money. (R. 723). 
After listening to Rocheford, Fuller stated that it would 
probably be best if he took a small job to begin with. (R. 
723). Fuller stated that he would investigate the Roche¬ 
ford firm to determine their ability to perform. (R. 723). 

Later Desmond contacted them and he and his father 
met Desmond in New York and proceeded to Washington 
about August 12, 1941. (R. 725). They went to Fulleifs 
office and later discussed the Colebrooke Housing project. 
(R. 725), 726). Fuller stated that he had commitments fpr 
the project and that plans and specifications would be 
forthcoming. They visited the project site. (R. 726) 
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On August 14, 1941, L. Rocheford and Son, Inc., by 
George Rocheford, entered into a letter-agreement with 
Engineers’ Group, Inc., by James Fuller, re Colebrooke 
Housing Corporation, Colebrooke, Maryland. (R. 728) 
(Gov. Ex. 60) L. Rocheford and Son, Inc., by George L. 
Rocheford, Treasurer, drew a check payable to the order 
of Mercedes Hurt, in the amount of $3,580, August 14, 
1941, and the said check was endorsed by Mercedes Hurt. 
(R. 729) (Gov. Ex. 61) Fuller requested the check be made 
payable to Mercedes Hurt. Curley was present in the room 
when the letter agreement was executed and when the 
check was prepared and delivered. (R. 730, 731) Govt. Ex. 
108 and the bank statements demonstrate that Curley re¬ 
ceived none of this money. The witness could not recall 
just what Curley was doing during the course of the trans¬ 
action but knew that he did not participate. (R. 732, 733) 

Plans and specifications covering this job were later re¬ 
ceived by Rocheford, as well as a list of sub-contractors. 
(R. 735, 736) Fuller also turned him over to James Rob¬ 
ertson in connection with the subcontracts. (R. 737) 

On August 27, 1941, Rocheford cancelled all negotiations 
and asked for a refund of his deposit of $3,580. A copy of 
this letter was sent to James M. Curley. (R. 738, 739) Gov. 
Ex. 63) A telegram of August 29, 1941, from Fuller to 
Rocheford acknowledging receipt of the letter of cancella¬ 
tion and stated that upon return of the Group Treasurer 
to the city the deposit would be returned. (Gov. Ex. 64) 
(R. 739, 740) 

On September 8, 1941, Fuller directed another telegram 
to Rocheford stating that the return of the Group Treas¬ 
urer had been delayed and that Rocheford should draw 
a draft on the Group through the National Metropolitan 
Bank. (Gov. Ex. C5) The draft (Gov. Ex. 66) was re¬ 
turned unpaid. (R. 743) On September 29, 1941, by letter, 
Rocheford made further demand on Fuller for the return 
of the deposit, and copy was sent to James M. Curley. 



(R. 743, 744) On October 15, 1941, Fuller sent a letter to 
Rocheford enclosing check in the amount of $3,580 and 
the refund was accordinglv made. (Govt. Ex. 68) (R 744, 
751) ' j 

On cross examination Rocheford testified that the reas¬ 
on for the cancellation was principally that their owp 
estimate of costs was higher than that submitted by Fuller 
and embodied in the Agreement of August 14, 1941. (R 
808, 809) | 

Curley’s Exhibit for identification No. 10 was identified 
by the witness and refreshed his recollection that on Octd- 
ber 29, 1941, Rocheford and Son had written to Fuller 
acknowledging receipt of a check in the amount of $3,580, 
and thanking Fuller and Curley for their personal atten¬ 
tion with respect to the Colebrooke project. Rocheford 
stated: “There may be other projects which we may be 
interested in and would appreciate any further considera¬ 
tion.” (R 815) 


The John W. Powers Transaction 

i 

I 

The Government then called John W. Powers of Bel¬ 
mont, Massachusetts, a building contractor with an office 
in Cambridge. (R. 627) He was introduced to Fuller lj)y 
Desmond, Powers having met Desmond through James 
Collins, a plastering subcontractor. (R. 628) Desmond 
introduced Powers to Curley at the Copley-Plaza Hotfel 
in Boston, after Collins had made the appointment. (R 
629) After chatting with Desmond, Curley joined them. 
Curley stated that the Group has several jobs and con¬ 
tracts and needed contractors to perform them. (R. 630) 
The conversation took place in the lobby of the Hotel* 
Curley stated that if Powers wras interested he would in¬ 
troduce him to Fuller. (R. 630) Curley stated that Fuller 
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was a “live wire”, and had all this work. “We were in¬ 
terested in the work at the time.” (R. 631) 

Powers met Desmond and Curley in the Mayflower 
Hotel lobby several days later. Desmond took Powers to 
the Group office. (R. 632) Desmond introduced Powers to 
Fuller. (R. 633) They discussed various projects includ¬ 
ing the Hamilton National Bank Road Builders Associa¬ 
tion project Fuller had a sketch, blue print, small scale 
floor plan and elevation. (R. 633) Fuller stated that the 
Group would prepare the working drawing. (R. 634) 

Fuller told him that a commitment had already been 
made on the building and that a complete set of drawings 
and contracts would be ready within a short time. (R. 
636-637 Collins had told Powers about the Group before 
he met Curley in Boston. (R. 635) Desmond also did and 
mentioned Curley, Hurt and Fitzgerald. (R. 635) Des¬ 
mond did not discuss the finances or personnel of the 
Group. (R. 636) 

Powers identified an Agreement of August 20, 1941, 
between the J. J. Powers Company and Fuller on behalf 
of the Group. (Gov. Ex. 50) (R. 638) Under the Agree¬ 
ment, Powers paid in advance $2,500 as a fee, the total 
fee to be $30,000, and the balance to be paid when Powers 
entered into a general contract with the Road Builders 
Corporation to construct the ten-story office building. The 
Agreement provided that the advance was to be held as 
security until a contract was executed and proper commit¬ 
ments as to the availability of all funds necessary for the 
completion of the contract had been secured. Fuller was 
given until September 10, 1941, to deliver, subject to an 
extension. If the deal was not consummated, the $2,500 
was to be returned. Fuller was required to get subcon¬ 
tractors to do all the work for a sum not to exceed 
$324,000. Fuller was to get a loan for at least $379,000. 
(R. 639, 644) 
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Powers did not seem to know who was actually going 
to supervise the construction of the building. (R. 643) | 

I 

The day after Powers signed the Agreement and oh 
his arrival in Boston, he stated that he found conditions 
had changed in his absence so that he was no longer in¬ 
terested in the job. (R. 645) He wired Fuller cancelling 
the contract. (Gov. Ex. 51) He stopped payment on thb 
check for $2,500. (R. 646) On August 22, 1941, Fuller 
acknowledged receipt of the cancellation, but requested 
that Powers’ check clear, promising that upon being noti¬ 
fied of the clearance he would airmail a Group check in 
the sum of $2,500 concluding all negotiations. (Gov. Ex. 52) 
The bank through a mistake paid the check and therefore 
Powers was reimbursed. The bank asked Powers to ti\y 
to collect the $2,500 and Powers sent several telegrams, 
made several telephone calls and wrote a letter or twlo. 
(R. 646, 647). Powers told Fuller that the check had 
cleared by mistake and Fuller stated that he would see 
that the sum was paid. (R. 648) After several abortive 
efforts to get the money from Fuller, Powers, in Novem¬ 
ber, ceased trying to collect the money and formally as¬ 
signed his claim to the Boston bank. (R. 649) Powers 
did not see Curley about the refund but did talk to him pn 
the telephone two or three times. He told Curley that 
Fuller had promised to return the money but had not abd 
requested Curley to expedite the matter. Curley said Jie 
would talk to Fuller and try to have the money returned 
immediately. (R. 650) Powers went to Curley about the 
matter because he thought Curley would be in contact 
with Fuller and perhaps remind him about the return of 
the deposit. (R. 650) Powers stated that he called Curley 
at the suggestion of Desmond. (R. 651) Curley staged 
that he could not understand why the deposit was iot 
returned and that on his next trip to Washington he woiild 
remind Fuller to send the money up to Powers. (R. 6&L) 

After the lapse of several more days Powers called 
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Desmond again who in turn referred him to Curley. (R. 
652) On a later call to Curley, Curley again expressed 
surprise that the money w T as not returned and said that he 
would speak to Fuller again about it. (R. 652) Powers 
first called Curley about two weeks after the money was 
paid, to wit, September 5-10, 1941. (R. 652) Powers recol¬ 
lection was that he called Curley about three times on the 
matter between what appears to have been the period from 
September 10 to approximately October 1. 

Government Exhibit 57 was a telegram from Fuller to 
Powers stating that the return of the Group Treasurer 
had been delayed, and that to facilitate matters Powers 
should draw a draft on Engineers * Group through the 
National Metropolitan Bank of Washington. 

Powers testified that Desmond, Fuller and Collins were 
present at the Group office when the letter-agreement of 
August 20, 1941, was executed. (R. 654) Curley was at 
the office but did not enter into the negotiations. (R. 654) 
Powers stated that when he put up the money with Fuller^ 
it was a deposit and that he did not authorize him to use 
the monev for anv purpose. It was to be held as securitv. 
(R. 658) 

Powers also acknowledged receiving a telegram of 
August 29, 1941, from Fuller requesting a letter making 
reference to the fact that Powers found changed condi¬ 
tions on his return to his office and therefore requested 
a return of the deposit. Fuller stated further in the tele¬ 
gram that the treasurer of the Group was out of the city, 
that upon receipt of the letter from Powers and the return 
of the treasurer, the refund would be made. (Gov. Ex. 53) 
(R. 656) Powers sent the letter. (Gov. Ex. 54) (R. 657) 

Powers identified a telegram of September 2, 1941 from 
Fuller acknowledging receipt of the aforesaid letter of 
August 29th and stating that as soon as the treasurer 
returned to the city a check would be forwarded. (R. 659) 
(Gov. Ex. 55) Powers then acknowledged receipt of a 



letter of September 8, 1941, signed by Fuller’s secretary, 
stating that both Fuller and the treasurer had been out 
of the city; that she had told Fuller over the long distance 
telephone of the receipt of Powers letter of August 29th; i 
and that Fuller said he would take care of the matter when 
he returned to the city shortly thereafter. (Gov. Ex. 56) 
(R. 660, 661) 

I 

i 

Cross-Examination 

I 

I 

i 

On cross examination Powers testified that he was a 
one-man company; (R. 662) and that at the time of his 
negotiations with Fuller in August, his company was 
building a hospital at Beverly, Massachusetts; a school at 
Middlefield, Massachusetts and several smaller jobs. (R. 
633) He said that Collins was the man that got him in¬ 
terested in the Hamilton Bank project and that it was the 
same Collins that interested Mr. Gifford of J. W. Bishop 
Company. (R. 663) Collins had been a subcontractor on 
the Beverly Hospital job aforesaid. (R. 663) Collins first 
brought Powers’ attention to the Group in the latter part 
of July or early August, 1941; that he met Desmond about 
a week or ten days later at the Copley-Plaza Hotel, (R. 
664) Curley was also present at the conference in the 
lobby of the Copley-Plaza. He did not know Curley per¬ 
sonally but knew of him as former Governor and then 
Democratic National Committeeman. Powers thought thej 
time of the meeting at the Hotel was around the 18th or! 
19th of August, about 5 P.M. (R. 665) 

Curley told him that the Group was a concern in Wash¬ 
ington that had a young man—“a live wire at the head 
of it, and they had a lot of construction work and needed 
contractors and if I was interested, why, he would introf 
duce me to Mr. Fuller.” (R. 666) It was when Desmond 
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introduced Powers as a contractor looking for work that 
Cnrley made the quoted statement aforesaid. (R. 666) 

Curley said he was going down to Washington in a day 
or two and if Powers wanted to meet Fuller that Powers 
could reach Curley at the Mayflower Hotel. (R. 667) 
Powers came to Washington by plane with Collins. (R. 
669) Later, on arrival, Powers and Collins met Desmond 
in the lobby of the Mayflower Hotel. (R. 669) Curley 
came into the lobby later and after exchanging greetings, 
Desmond took Powers to the Group office. (R. 670) When 
Powers arrived at the office Fuller, Curley and another 
gentleman were there. (R. 671) After discussing the Ham¬ 
ilton Bank project with Fuller for about 45 minutes, Pow¬ 
ers left. (R. 673, 678) About 8 P.M. that night Fuller 
came to the Mayflower Hotel where further discussions 
were had and a contract was agreed upon. (R. 678, 679) 
Fuller went back to the office and had the contract written 
up. (R. 680) Collins was present. (R. 679, 680) Curley 
did not participate in the negotiations at all. (R. 680, 6S1) 

Blue prints and elevations of the Hamilton National 
Bank Building were marked for identification as Curley 
Exhibits 8 and 9) (R. 687, 688) The Powers check in the 
amount of $2,500 was endorsed, Engineers’ Group, Inc., E. 
R. Hurt, treasurer, (Gov. Ex. 58) (R. 691, 694) and de¬ 
posited in the National Metropolitan Bank. Proof later 
adduced at the trial demonstrated that Curely received 
none of the Powers money. 


Sturges, President of Pilgrim Trust Company 

Allan H. Sturges, President of the Pilgrim Trust Com¬ 
pany, Boston, Massachusetts, (R. 2040) testified that En¬ 
gineers Group, Inc. never had an account in his bank; 
(R. 2041) that they never had $10,000 in the bank; never 
had $15,000 in the bank; never had any credit arrange¬ 
ments at the bank. (R. 2041) 



Shortly before July 23, 1941 (R. 2067), Curley ealle4 
Sturges at the bank and said 

“he had a friend of his from Washington who was desir¬ 
ous of opening a Boston account and wanted to know if we 
would be interested in taking the account. I told him we 
were looking for business and would be very glad to. He 
said that this man was connected with Engineers’ Group 
that he was connected with, and that he wanted to open 
a Boston account and later on the Engineers’ Group or the 
company with whom they were connected would probably 
be desirous of having a Boston account with us. (B. 2042). 
He said he would send someone down to open the account.” 
(R. 2042). 

! 

On July 23, 1941, a Mr. Gafney came to the bank (R. 
2042, 2043) and made a deposit in the personal accouht 
of Fuller in the amount of $500. (R. 2044) 

At some later date, Curley said, the Engineers Groujp 
might be desirous of borrowing some money; that they 
were contacting people for Government work and th^t 
they might want some money in connection with getting 
these contracts; that in getting the Government contracts 
they might want to be in a position where the Company or 
the bank could certify that they had a certain balance op 
deposit in the bank; that they would be desirous of secur¬ 
ing a loan and leaving the money on deposit so that tl^e 
bank could certify that they had so much on deposit. Tbe 
loan would have fair claim on the deposit, that is, in oth^r 
words, it would be a frozen deposit. (R. 2043) The witness 
stated that it was Curley’s suggestion that they might want 
a loan of that type, but that the money would not be with¬ 
drawn. “I told him that we would not be interested in that 
type of a loan.” The matter was then dropped by Curley. 

Sturges then identified and there was received in evi¬ 
dence a resolution of the Directors of Engineers Grou^>, 
Inc., opening an account at the Pilgrim Trust Company 
bearing date December 17, 1941. The Resolution recited 
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that at a meeting of the Board of Directors of the Group 
held at 1022 17th Street, N.W., on December 3, 1941, it 
was voted that Donald Wakefield Smith, Treasurer, and/or 
John Murray, Assistant Treasurer, were authorized to 
transact business with the bank on behalf of the Group. 
The resolution was signed by James M. Curley, president, 
and Marshal J. Fitzgerald, secretary. (Gov. Ex. 137A) 
(R. 2058) 

Also received in evidence was a letter of transmittal 
from Fuller to the Pilgrim Trust Company, dated Decem¬ 
ber 17, 1941, enclosing the aforesaid resolution; the said 
letter indicated that a Group brochure was enclosed and 
that the brochure was on file with different departments 
of the Federal Government. (Gov. Ex. 137B) (R. 2058) 

There was then admitted in evidence the minutes of a 
special meeting of the Board of Directors of the Group 
on December 15, 1941, stating that Curley, Thach, and 
Fuller resolved that Hurt’s resignation as Treasurer and 
Director be accepted and that Smith was thereby elected 
Vice-president, Treasurer and Director. (Gov. Ex. 137C) 
(R. 2060) 

Sturges testified that when Curley called in late July, 
1941, no specific amount of money was mentioned, but that 
when Smith came to see him in December, 1941, the Group 
wanted to see 

“if they could possibly borrow some $15,000 up to 
$25,000 with the understanding that that would remain 
on deposit and that we would have the privilege of 
charging up the loan in case any withdrawal should 
be made at any time and that they would not draw on 
that account, but that they would want to make an 
arrangement so that if we had an inquiry we could 
certify that they had this amount on deposit.” 

Sturgis stated that he would not make the loan. (R. 
2064, 2065) 

l 

Sturges did not discuss either with Curley or Smith 



what security would be given for the proposed loan and 
stated that a loan of this nature was not an unusual <j>ne 
nor contrary to good banking principles at that time be¬ 
cause, “well, up until the Government made a change of 
conditions of securing a Government contract, we had 
probably six or seven applications of loans of that type.” 
(R. 2081, 2082) 

Sturges stated that he did not make this type loan be¬ 
cause if inquiries were made he would have to state [the 
conditions under which the loan was held. 

Counts 2 and 6, Schweers and Smith: Curley Guilty j 

| 

William P. Haskell, who was vice-president of Schweers 
& Smith, Inc., New York City until January, 1943, hnd 
who at the time of the trial was business manager of J. 
W. Bishop Company, of Worcester (R. 1129-30) testijfied 
that as a representative of Schweers & Smith he had per¬ 
tain business dealings around July 1, 1941, with Fuller in 
Washington; that Rayford Alley, New York Attorney, 
told him there was a group known as Engineers’ Group 
in Washington, handling building projects; that he Sub¬ 
sequently met Fuller through Alley. 

He met Fuller in Washington by appointment in early 
July and Fuller introduced him to Curley at the Gr^up 
office. Curley immediately left. The only thing Curley s^ald 
was “I am leaving this matter in Mr. Fuller’s hands.” 
(R. 1134). After Curley left, Fuller told him that Curley 
was President. (R. 1133). Fuller told him that the Giioup 
was sponsoring and developing housing projects and that 
they were in the market for competitive contractors who 
could qualify for FHA housing; that the contractors must 
be able to provide a certain amount of preliminary’ ex¬ 
penses for development of the job to the point of getting 
their loan commitments (R. 1133-4). Fuller discussed a 
proposition at Fort Reynolds, Arlington, Virginia, and 
said that the Group was prepared to develop it, and as a 
result, on the following day, an agreement was drawn for 
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the construction of the Fort Reynolds Project, with 
Schweers & Smith as builders (R. 1135). Nothing further 
w’as done on the project and neither the Group nor 
Schweers & Smith put up any money (R. 1135). It ap¬ 
peared that the Fort Reynolds Project would be too ex¬ 
pensive a proposition due to the topography of the land. 

In August, he discussed the Colebrooke Housing Pro¬ 
ject with Fuller. (R. 1137). Haskell visited the land and 
there had been a partial development. The new work con¬ 
templated an extension of the original development (R. 

1137) . Smith of Schweers and Smith, James Robertson 
and Haskell visited the site in Suitland, Maryland. Rob¬ 
ertson had previously built the existing houses there (R. 

1138) . On September 11, 1941, Schweers & Smith made an 
agreement with the Group to construct dwellings at Cole- 
brook and put up $3,500. (Government Ex. 82, R. 1139). 
Fuller executed the agreement for the Group and Haskell 
on behalf of Schweers & Smith, Inc. The agreement pro¬ 
vided for the return of the deposit in the event that the 
lending institution did not agree to make direct payment 
to Schweers & Smith on the development. Haskell and 
Fuller prepared the agreement (R. 1140). The $3,500 
advance payment took the form of a check dated Septem¬ 
ber 11,1941 payable to Engineers’ Group, Inc. and w 7 as de¬ 
posited to the account of the Group in National Metropoli¬ 
tan Bank (Govt. Ex. 83). Attached to the agreement was 
an executed contract between Schweers & Smith and the 
Colebrooke Housing Corporation. It was signed on behalf 

of Schweers & Smith by R. P. Smith, President, and on 
behalf of Colebrooke Housing Corporation, by Admiral 
C. E. Riggs, President. Appended to the contract was a 
detailed Federal Housing Administration form containing 
a description of materials to be used in this particular 
building development. This document was also executed 
by Smith and Riggs. Negotiations went on for sometime, 
but when it appeared that no lending institution would 
furnish the necessary money, Haskell came to Washington 
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in late December or early January, 1942, and requested 
that some of the money on deposit be returned and dis¬ 
cussed the situation with Fuller (R. 114). 

In October, Haskell casually ran into Curley in Boston, 
who inquired as to how things were going and after Has- j 
kell told him of delays Curley stated that he would take 
it up with Fuller and see if the project could not be started 
(R. 1145). In early January, 1945, Haskell saw Ctirley ini 
the Mayflower Hotel, Washington City, at which time Cur¬ 
ley said “Well, I think you will find Jim can work things 
out. ,, In January, 1942, the Group refunded $3,580 to 
Schweers & Smith (R. 1146). 

The Government offered in evidence a letter of Sep¬ 
tember 7, 1941 which in substance discussed costs of the 
dwellings (R. 1148; Govt. Ex. S4). This letter was the 
basis of Count 2 of the indictment. Other correspondence 
was introduced between Fuller and Haskell relating to 
commencing operations on Colebrooke (Govt. Exhibits 85, 
86 and 87. R. 1152). Haskell stated that operations could 
not commence because no financial commitments were 
forthcoming from lending institutions (R. 1152-53). Has¬ 
kell indicated that negotiations went forward looking to¬ 
ward some other work (R. 1153) and that Schweers &j 
Smith indicated it was willing to return the $3,580 which 
Fuller had sent up as a refund if some other project went 
forward (R. 1153-4). Haskell paid $750 at the request of! 
Fuller in January’ 28, 1942 in connection with certain sup^ 
ervisory work on the Alexandria Village Project (R. 11541 
1155, Govt. Ex. 88). Haskell stated that he made per¬ 
sonal loans of $250 and $450 to Fuller in Chicago. (Rl 
1155-6). 

The Government went over the ground twice as to Has¬ 
kell *s conversation with Curley in Boston, and the wit^ 
ness repeated that he had only met him casually in the 
Parker House lobby, chatted with him not over 10 mini 


i 
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utes; that he, Haskell, had asked Curley if he knew the 
causes of the delays and Curley stated that Fuller was. 
handling “all that end of it and knew nothing about it” 
(R. 1157). Previous testimony had shown that Haskell 
was in Boston trying to loosen up some money that was 
owed in connection with some building operation per¬ 
formed by Schweers & Smith in Boston and with which 
the Group was in no wise connected. (R. 1153). Haskell 
did not go into any specific details with Curley (R. 1158). 

Haskell testified that Engineers’ Group did not have 
an option to buy Schweers & Smith, nor did they authorize 
the Group to represent that they were engineering con¬ 
sultants (R. 1159). Haskell stated that he was never Presi¬ 
dent of the Group, although Alley told him in February 
that he understood that he was; that he had never author¬ 
ized Fuller to represent to anyone that Haskell was Presi¬ 
dent of the company (R. 1159). 

Haskell testified that Schweers & Smith built houses at 
Alexandria Village and than the E. G. Corporation, of 
which James Robertson was President, was the sponsor¬ 
ing corporation. (R. 1162). 

Fifty pages of transcript indicated conclusively that 
Fuller and Haskell enjoyed a close business relationship, 
worked together trying to put over the projects and, as 
Haskell put it, we were “Bill” and “Jim” and we “re¬ 
mained Bill and Jim” (R. 1177). The testimony at R. 
1178-1195, indicates much architectural, engineering, 
financing and general business activity on the part of 
Fuller, Haskell, Richards, Riggs, Newcomb and others in 
an effort to put over these real estate developments. 

Haskell recalled that when he met Curley in Boston in 
October he remembered that he was running for Mayor 
of Boston and that he was engaged in a heavy campaign 
through November 1941 (R. 1196). Haskell stated that 
he was in Washington discussing matters on the average 
of 10 days a month or better with Fuller (R. 1202). He 
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was satisfied that Fuller was honest and sincere (R. 1204). 

The Government offered as the basis of Count 6 of the 
indictment a letter of November 6, 1941 from Fuller, to 
Haskell and related to an effort on the part of Fuller to 
borrow $6,000 on behalf of Schweers & Smith in order to 
finance their operations. (R. 1208). The money was not 
borrowed and the matter was dropped (R. 1208-1209). 
Subsequently Fuller returned the advance to the Cole- 
brooke Project to Haskell (R. 1208-1209). 

Counts 3 and 7, Glenwood Range Company: Curley Guilty 

I 

The Government called Malcolm Leach, of Taunton, 
Mass., president of the Glenwood Range Company, manu¬ 
facturers of gas stoves and combination stoves. (R. 1018- 
1019). In September or October 1941, the Federal Gov¬ 
ernment restricted the production of their products (R. 
1019, 1049). Company officials saw that it was going to be 
difficult to keep the company going (R. 1050) and they were 
looking for new production. The company realized it 
would have to convert to war production (R. 1050). The 
plant had about half a million square feet of floor space. 

The witness came to Washington in October, 1941, in 
connection primarily with certain other business, but also 
to see Fuller. (R. 1051). He described the Group office 
as quite homely and not pretentious (R. 1052-1054). He 
discussed his plant and business with Fuller and advised 
Fuller that production was slowing down; that he would 
like some government work. The witness and Fuller dis¬ 
cussed the fact that the Glenwood plant had 2 foundaries, 
and they also discussed certain types of sheet metal work 
in view of the fact that Glenwood had large stamping 
facilities (R. 1055). Fuller seemed to know a great deal 
about aluminum castings, sheet metal work, ammunition 
boxes and things of that sort. Fuller conducted an in¬ 
telligent conversation (R. 1056). 
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On returning to Taunton, Leach reported to the other 
officers of the company and they discussed the matter of 
employing the Group to get work for them (R 1057). The 
company voted to engage the Group and to pay them 
$5,000, (Gov. Ex. 79). This was the basis of count 3 of the 
indictment: A letter from Wilbur E. Forbes, vice-president 
of Glenwood, dated October 10, 1941, to Fuller and stat¬ 
ed that “your company has been hired as consulting en¬ 
gineers to assist us in obtaining additional work for our 
factory. We are enclosing our check for five thousand 
dollars ($5,000) as your retaining fee. We will pay you 
2% of the gross business on any orders that originate 
through your office. This fee is to be adjusted in 6 months’ 
time—either up or down—depending upon the amount of 
business taken during that period—or returned to us in 
the event that no business is secured ...” Attached to 
this letter was an authorization stating that “Engineers’ 
Group, Inc. is hereby authorized to represent us in any 
transactions or dealings with the Federal Government 
in the obtaining of contracts for our company.” The 
check is Government Exhibit 80 and was deposited to the 
account of Engineers’ Group by E. P. Hurt, Treasurer. 

Leach recollected that he had had his first discussion 
with Fuller a few days before October 10, 1941 (R 1057- 
1058). Leach understood that the check was a retainer, 
stated that Fuller had explained that there were certain 
expenses that would have to be incurred in attempting to 
find business and understood that Fuller was to go about 
various government agencies to locate a contract (R 1059). 
Leach had that understanding with Fuller at the time the 
check was paid over (R 1060). Forbes and Fuller pre¬ 
pared a brochure of the company descriptive of the plant, 
its capacities and facilities and there was an interchange 
of correspondence in October between Glenwood and Ful¬ 
ler (R 1062). Immediately after receipt of the check 
Fuller advised Glenwood that he wished to send an en¬ 
gineer to survey the plant. The brochure was necessary 



39a 


in order to get government business (R. 1063). Leach con¬ 
ferred with Fuller at Taunton on December 13, and Decem¬ 
ber 15. He also conferred with Fuller’s engineer, Majc^r 
Hawkins, an ordnance engineer who had been at Picatinv 
Arsenal in World War I (R. 1068-9). Leach identified 
considerable correspondence with officials of GlenwoPd 
from Fuller (R. 1060-1071). Colored slides of various 
sections of the plant were prepared. Mr. Davis from En¬ 
gineers ’ Group also participated in the preparation of 
essential data incident to procuring contracts from the 
government (R. 1071). Leach knew that Forbes and Fuller 
had been carrying on telephone conversations for soffie 
time prior to Fuller’s visit of December 11. (R. 1073). 
Forbes and Fuller worked together toward a substantial 
contract with the Amtorg. 

There was received in evidence a letter dated Novem¬ 
ber 28, 1941 from Fuller to Glenwood which served as the 
basis of Count 7 of the indictment. Attached were Goveifn- 
ment Exhibits 81A and 81B, being a dark gray brochure 
of Engineers’ Group as of October 14, 1941. Glenwood 
had requested a financial statement and references (|R. 
1041). j 

Leach testified that the conferences with Fuller and his 
representatives w’ere attended by Forbes, the Leaches, ^nd 
the company attorney, Motley. Fuller and Hawkins wanted 
Glenwood to make shells for the Amtorg, the Russian 
Purchasing Agency. Glenwood finally decided that khe 
contract w*as too big for them (R. 1044). Glenwood did 
not want to get out of the stove business, although even¬ 
tually they had to (R. 1044). The contract with Amtprg 
involved $16,000,000. A fee of 2*4 million dollars woulc( be 
paid to the Russian officials and a fee of 1 *4 million dollars 
to the Group. (R. 1044). Fuller sought to get Glenwood 
to take a smaller contract, but this did not eventuate (R. 
1046). Negotiations were also had with respect to stdves 
for government housing (R. 1046). The witness stated that 


Glenwood Range had never owed the Group $13,000 nor 
given the Group an option to buy Glenwood (R. 1047). 

The only mention of Curley made by the witness, Leach, 
in 100 pages of transcript was to the effect that Fuller 
had mentioned that Curley was President of the Group 
(R. 1027) and at the same time Fuller told Leach that 
he, Fuller, was manager of the company (R. 1027). 

Defendant Curley’s Exhibits Nos. 11, 11A and 11B for 
identification, being responses to inquiries as to the repu¬ 
tation, background and experience of Fuller, and which 
were testified to by Leach, (R. 1075-1086) did not reflect 
any unfavorable information about Fuller. The letters 
were from prominent men. 

The testimony indicated that Fuller offered Glenwood 
several other contracts as well as the Amtorg (R. 1097). 
It also showed that Major Hawkins, Fuller’s engineer, 
went to several nearby plants in order to arrange for 
manufacturing operations which would be correlated with 
the principal Glenwood contract (R. 1099, 1104, 1105). 
Leach agreed that during November and December of 

1941 Glenwood and the Group were very busy trying to 
work out contracts (R. 1106). He then admitted that in 
January, 1942, Glenw’ood joined up with a pool of stove 
companies which combined their efforts for the purpose 
of getting war contracts, and success followed (R. 1009- 
1011). Leach testified that Glenwood had never demanded 
a refund from the Group and that the matter vras dormant 
until a FBI agent called at the plant in the spring of 

1942 (R. 1111-2). 

Leach stated that there was no doubt but what Fuller 
had done considerable constructive work of value that 
would have been worthwhile if Glenwood had accepted 
the Amtorg contract (R. 1123); that Fuller was making 
a real effort (R. 1124). 



Major Hawkins re Glenwood and Other War Contracts 

Wilford J. Hawkins, an ordnance and mechanical en¬ 
gineer (R. 1790), testified that in 1941 he had been working j 
on a project involving 37 millimeter armour-piercing shot. 1 
The International Armour and Fuse Company of New Jer¬ 
sey had been organized to produce it. Persons identified 
with it were George Gordon Battle, R. L. Patterson and 
G. H. Eichelberger (R. 1791). The witness met Fuller 
through George Eichelberger, who was the lawyer-brother 
of General Eichelberger and Frank Eichelberger, famous 
engineer of the Kalunite Company (R. 1791, 1826). Eich-j 
elberger stated that Fuller had a contract to manufacture 
37 millimeter shot, that Fuller had great business ability 
and that Fuller’s business ability plus engineering ability 
should result in the production of some ammunition. (R. 
1791, 1826). Eichelberger introduced Fuller to Hawkins 
at the Sherry-Netherlands Hotel on November 16, 1941, 
(R. 1792). The witness kept a diary and used it to testify 
from (R. 1792). 

Hawkins told Fuller of his experience with 37 millimeter 
shot for anti-tank ammunition and Fuller asked Hawkins 
if he could be retained as an ordnance engineer “for his 
firm” (R. 1793). Fuller wanted a treatise on the subject 
and agreed to pay five hundred dollars down and five hun^ 
dred dollars upon delivery of the treatise (R. 1793). Thi$ 
sum was paid to Hawkins by Fuller (R. 1794). On Novem¬ 
ber 25, 1941, Hawkins conferred with Fuller in Washing T 
ton and Fuller expressed satisfaction with the treatise 
(R. 1796). Fuller stated that he wanted Hawkins to work 
for him as well as give such additional assistance as might 
be necessary on specific projects. Hawdrins understood 
that he was retained for a period of two months to ex^ 
amine such plants as might be of interest and reporting 
on their fitness for the manufacture of products (R. 1798) r 
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Hawkins was to be on call and receive a fee of $500 a 
month. Two employees, Apple and Kerlin, were included 
therein (R. 1798-9). Hawkins was also to receive a daily 
fee of $50.00 when actually working on plant surveys. 

Government Exhibit 122 was a letter from Hawkins to 
Fuller and contained an outline of policy and procedure 
to be followed in dealing with manufacturers (R. 1801- 
1802). He concluded the letter ‘‘I cannot help you pro¬ 
cure a contract but I can advise and help you technically 
in choosing a profitable job fitted to a given point or area 
when it is ascertained what is most critically needed by 
your proposed buyer after he has decided what his course 
with you will be.” On a second sheet, accompanying the 
letter, Hawkins asked Fuller to “please let me have busi¬ 
ness records, members and experience of Engineers’ 
Group, Inc. Has any stock in it been sold to the public? 
What satisfied customers? To whom should you say I 
could best recommend a prospective buyer to inform such 
details? I can work only as an engineer . . . not in selling 
any buyer or in use of my name or of others unless as a 
competent ordnance engineer.” (R. 1803). Fuller replied 
in a letter of November 26, 1941, entitled “History of 
Engineers’ Group, Inc.” Attached to the letter was a 
“Organization Analysis” of the Group (Govt. Ex. 123; R. 
1804). Summarizing, Fuller stated that the corporation 
was a closed one and had not sold any stock to the public 
and would not do so in the future; that most of “our 
activities since June have been the awarding of construc¬ 
tion contracts and we only started in the last of Sep¬ 
tember in handling industrial firms.” Then follows a list 
of firms and a suggestion that the place to obtain a re¬ 
port was Dun & Bradstreet; “your capacity in our con¬ 
cern is considered as a Consultant and Technician, spe¬ 
cifically in the class of ordnance engineering. ” 

Hawkins visited Fuller again on November 22, 1941, 
said he overheard a conversation between Rayford Alley 



and Fuller. Fuller said “Why, you need not worry about 
the refunds, I could pay them all off this afternoon if I 
chose to.” (R. 1807). Hawkins put that in his diary. 

On November 30 Fuller directed him to survey the Glen- 
wood plant at Taunton, Mass. Hawkins, Apple and Kerlin 
went to Glenwood immediately (R. 1807) and stayed at 
Taunton Inn on November 30, 1941 (R. 1808). Confer¬ 
ences were had with Glenwood officials and engineer^; 
every department of Glenwood was surveyed as well as a 
nearby plant (R. 1809). On December 2 Fuller called him 
and told him that there was a chance to pick up a Hotpoint 
factory in the Middle West (R. 1810). Hawkins went badk 
to the Glenwood plant on December 13. He met Smith, 
Fuller and Desmond at the Copley-Plaza in Boston on tl|ie 
evening of December 13 (R. 1812). A plan was subse¬ 
quently submitted to Fuller, Leach, lawyer Motley of the 
Shaumut Bank of Boston, and others, for the manufacture 
of cast iron practice bombs and trench mortars for the 
Glenwood plant which would be within the scope of th^ir 
facilities; and also steel mortar bombs (R. 1812). Motley 
felt that a sufficient commitment for loading the shells vAs 
needed and this was secured from a plant in New Ha^en 
on December 14 by Hawkins and Apple (R. 1814). 

Curley went along with a large party of them to Taun¬ 
ton but Curley did not go to the plant; Apple was sent to 
Providence to look at a plumbing manufacturing plant. 
Mr. Leach, Sr. thought the project was too large an under¬ 
taking but the younger officials at Glenwood were for it. 
Later in the day, he returned to the Taunton Inn where he 
met Curley in the Herring Room. A number of people were 
there. They were told by Apple that the Providence plant 
was already 85% on Navy work (R. 1815). The entire 
party returned to Boston on December 15 (R. 1815). They 
later went to Curley’s home where several of the party liad 
a few drinks, met several of Curley’s sons (R. 1815). Fuller 
and Hawkins left Curley’s home at the same time to gd to 
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the Coplev-Plaza. He described Curley as “a very pleas¬ 
ant host and said goodbye cordially to all of us, and espe¬ 
cially to Mr. Fuller. I remember Mr. Fuller clasped his 
hand, both hands, as I recall it and said ‘Pax Vobis Cum,’ 
or something of that kind, and Governor Curley came back 
with some other quotation in Latin, and they both laughed, 
and we went on. Governor Curley said ‘Goodnight, my 
boy, goodnight, my boy/ something of that kind.” He fur¬ 
ther testified that at Curley’s suggestion several other 
nearby plants were visited and that “we w^ere driven out 
in a big black Packard car by Governor Curley’s chauf¬ 
feur. Governor Curley was not with us.” (R. 1817-18). 
These other plants were not suited and so they were not 
further considered (R. 1817-18). On the next day, Curley, 
Mr. and Mrs. Fuller, Hawkins and Smith took the train 
for Washington and arrived on December 17, 1941. Apple 
stayed over (R. 1818). On December 18 Hawkins went to 
the Group office where Fuller paid up some of the amounts 
owing to Hawkins, Apple and Kerlin (R. 1818). Govern¬ 
ment Exhibit 124 was a statement of amounts paid and 
due to Hawkins (R. 1819). This statement was prepared 
at the request of Smith (R. 1819). It includes services ren¬ 
dered for consultations in Washington, at the Glenwood 
plant, at the Sherry-Netherlands, in connection with the 
Amtorg-Russian Order, negotiations on the Russian mat¬ 
ter, Forse, Norcor and other matters (Govt. Ex. 124). 

Hawkins met Underwood on December 30, 1941, at the 
Sherry-Netherlands and had a long conversation with him 
wherein Underwood stated that he had served in World 
War I with the U. S. Army (R. 1822); that Underwood 
had been employed by the State Department. 

Hawkins had never seen Curley at any time in the Group 
office in Washington. He said that Fuller told him that 
Curley was a great help, had tremendous political power 
and that he, Fuller, referred people to Curley at some 
room in the Mayflower; that Fuller said that Curley re- 
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ceived $35.00 “for so much time given to clients, say 15 
minutes or half an hour; I have forgotten just what the 
time was.” (R. 1824). (There was no proof of this what¬ 
soever, notwithstanding the fact that the Department hf 
Justice, War Department and Truman Committee had 
investigated Curley in Group operations over a period of 
four years and discussed the matter with every contractor 
in any wise connected.) Hawkins further stated that Fuller 
said that he was close to former Assistant Secretary pf 
War, Louis Johnson, and that “Johnson was . . . shipped 
out of Washington in order to avoid being mixed up in this 
Engineers’ Group, Inc.” (“Who’s Who” will prove the 
absolute unworthiness of this statement for Johnson was 
not even in Washington or connected with the War De¬ 
partment during the period herein involved). i 

Hawkins gave Fuller a description of the manufacturing 
of the 37 mm shot which would conform with the specifi¬ 
cations of the Ordnance Department, United States Army. 
(R. 1828). He testified that after surveying the Glemvopd 
Plant it was apparent that it was not suited for the pro¬ 
duction of 37 mm shot. (R. 1829) He testified that he Ne¬ 
gotiated with officials of the Amtorg in New York City w^th 
regard to the 37 mm shot. (R. 1841, 1842) Fuller directed 
Hawkins to determine the Amtorg program of purchases 
in the United States in order to secure business for ljiis 
clients; (R. 1843) that Amtorg had an office near the Group 
office in Washington. (R. 1843) Hawkins spent consider¬ 
able time trying to expedite the 37 mm shot order from t!he 
Russians. (R. 1844) Hawkins recommended to Glenwood 
that subcontractors be tied in with the proposed Glenwood 
operations in order that the large Amtorg contract miiht 
be had. (R. 1847) Several plants were available to per¬ 
form subcontracts (R. 1848,1849); See also Curley Ex. for 
Identif. 13. Hawkins continued to work on the Russian 
negotiations in mid and late December. (R. 1852, 1853) 
The Amtorg was enthusiastic about the Glenwood Plant 
proposition. (R. 1854, 1856) 
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Hawkins also related his trip, in the company of Apple 
and Kerlin, to survey the Forse plant in Anderson, Indi¬ 
ana. (R. 1S57, 1S5S) On returning to Washington from 
Boston, Hawkins talked with Forse and later received a 
letter from Fuller thanking him for his services. (R. 1852) 
The witness stated that throughout the period of his 
association with Fuller he was constantly and vigorously 
engaged in trying to perform services. He wanted to get 
full employment for Apple, Kerlin and a number of other 
engineers in the execution of a substantial contract. (R. 
1S59, 1S60) 

Hawkins also testified to discussions with Hall and 
Fuller relating to the production of airplane equipment, 
as well as to the Norcor contract. (R. 1864) 

The witness stated that the order for 37 mm shot ulti¬ 
mately went to Ward Cannaday of the Wjllys-Overland 
Company through the negotiations of Fuller. (R. 1864, 
1865) Cannaday got seven or eight million Navy primers 
as well as 4 y» million 37 mm anti-tank shot. Fuller had 
many negotiations with Willys-Overland on the aforesaid 
contracts, as well as the jeep. (R. 1865) 

Hawkins testified that all of his efforts were sincere 
and honestly directed and that his work was financed and 
paid for by Fuller. (R. 1867) He testified that Fuller was 
correct in representing that a group of engineers were 
available for this war material production work in view 
of the fact that bv letter and orallv it had been understood 

w w 

between Fuller and Hawkins that not only Apple and Ker¬ 
lin but a dozen other foremen, inspectors and other quali¬ 
fied men were ready to go to Glenwood or to any other 
plant where their services were needed. (R. 1870) This 
was true to the point that the foremen in the Glenwood 
shop were afraid of losing their jobs because their assem¬ 
bly lines were not ordnance lines. (R. 1871) Mechanical 
and electrical engineers were also available, men of con¬ 
siderable experience, ready to perform the needed serv¬ 
ices. (R. 1872) 



A long line of testimony demonstrated that if Glenwood 
had chosen to take the contract for the production of 37 
mm shot, it would have been forthcoming. (R. 1874, 1875) 

Throughout the examination of Hawkins whose testi¬ 
mony tended to demonstrate beyond peradventure of doubt 
the genuiness of the ordnance program efforts of the 
Group, the trial Court constantly interrupted cross exami¬ 
nation by defense counsel and a mere reading of the trans¬ 
cript of Hawkins ’ testimony makes one wonder whether 
the interruptions did not reach the point of denying the 
defense a fair and impartial trial. The constant efforts of 
the Government to suppress any testimony which went to 
show just what w%ts actually done by Fuller, Hawkins, ^t 
al is withering—. The Court Below seemed much more in¬ 
terested in the speed of the trial than in the justice of the 
cause. This attitude is reflected throughout the transcript 
and, more particularly, during the period when Hawkins 
was on the witness stand. We leave this conclusion to this 
Honorable Court’s own inspection of the transcript hf 
testimony. 

On cross examination by counsel for Curley, Hawkihs 
stated that Curley, on December 15, 1941, came into the 
Herring Run Room of the Taunton Inn. At dinner, as ht 
all times, no business was discussed with Curley. The wit¬ 
ness testified that Curley had nothing to do with the busi¬ 
ness of the Group insofar as he was concerned and in fact 
he did not even know that Curley was an officer of the 
Group. (R. 1902) 

When Kerlin reported back from the Providence plant, 
which was being investigated as a potential Glenwood sub¬ 
contractor, he reported to Fuller, not to Curley. (R. 1903) 

The witness contradicted himself often and then said his 
diary was in error as to many details of his actions at the 
Glenwood plant and in Boston. (R. 1899-1905) 
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He did state definitely that Curley at no time ever dis¬ 
cussed any “single bit of business connected with Engi¬ 
neers’ Group.” (R. 1908, 1917) Curley at no time ever 
talked wfith Hawkins about his political influence. (R. 1910) 
Curley never stated that he charged anybody for talking 
to him about anything. Curley was a very genial and gra¬ 
cious host. 

When Hawkins finally examined his diary closely there 
was no entry at all about Curley charging a client $35 for 
an interview. (R. 1913) 

Certainly Curley had a right to rely on the same infor¬ 
mation, reputation and hearsay as the Glenwood officials: 
see Curley Ex. for Identif. #11, being three letters of 
inquiry sent out by Leach, Jr. re Fuller. 


Turgeon Testifies re Proposed Aluminum Plant 

Edward Turgeon, a building contractor from Provi¬ 
dence, Rhode Island, testified that he met Fuller in the 
summer of 1941, in Providence; Fuller stated that he was 
a representative of the Group and had the award of cer¬ 
tain Government contracts and the award of a contract 
for the building of an aluminum factory in the State of 
Washington. (R. 2119, 2120) Fuller stated that he was the 
engineer in charge and that for a certain fee Turgeon could 
get the job. He stated Curley and Eichelberger were 
identified with the Group. (R. 2121) The fee requested by 
Fuller was $65,000, of which $25,000 would be put in escrow 
in a bank of Turgeon’s own choosing until the contract was 
awarded. (R. 2121) He later met Fuller in a Boston hotel* 
with Curley and further discussed the construction of the 
aluminum factory. (R. 2122) Curley did not participate 
in the conversations or negotiations. (R. 2123, 2134) 

Engineers’ Group never acted as consulting engineers 
for Turgeon’s company; nor did Turgeon ever authorize 
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the Group to represent that they were consulting engi¬ 
neers for the company; nor did the Group ever offer to buy 
the company. (R. 2123, 2124) No contract was made be¬ 
tween Turgeon and the Group. (R. 2124) 

The Witness Brener of Dun & Bradstreet 

Lloyd A. Breuer, a Dun and Bradstreet employee, called 
upon Fuller in 1941 (R. 929) to get some information on 
Engineers’ Group, Inc. He stated that credit reports were 
compiled and put out. (R. 932) He also secured a financial 
statement as of October 7, 1941, from Fuller; (R. 933) 
(Gov. Ex. 71) as well as a financial report of October 14, 
1941. (Gov. Ex. 71a) (R. 934) Both statements were 
signed by Fuller. 

Engineers’ Group was a subscriber to Dun and Brad¬ 
street Reports. (R. 942) 

Fuller also provided Breuer on November 6, 1941, with 
information about the personnel of Engineers’ Group 
(Gov. Ex. 72A) and on January 5, 1942, changes in per¬ 
sonnel. (Gov. Ex. 72) (R. 944, 946) 

Government Exhibit 72A, being the information given 
by Fuller to Breuer on November 6,1941, identified Curley 
as president of the Group (Governor of Massachusetts and 
three times Mayor of Boston); himself as executive vice- 
president (formerly with Americana Research Labora¬ 
tories, Inc.); Everett R. Hurt, treasurer (Vice-President 
of American Research Laboratories and Americana En¬ 
cyclopedia, Publisher, Riggs National Bank, Washington, 
D. C.); Attorney M. J. Fitzgerald; Robert Thach, director, 
organizer of Pan American Airways and now holder of 
the concession at the Washington National Airport, Air 
Terminal Services, Inc.; Harry W. Holt, director (Vice- 
President and Director of Bohn Aluminum Brass, Direc- 


i 
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tor of Wilson Founds); A. L. Bivins, Director (4 times 
Commonwealth Attorney and manager of Darden’s cam¬ 
paign for Governor of Virginia). Further, as to Bivens, 
he was stated to be the designee of C. K. Hutchins and 
L. U. Nolan, both of Newport News, Virginia. He then 
lists 6 persons as members of the Advisory Committee of 
the Group. 

In Government Exhibit 72, which records changes in the 
personnel of the Group as of January 5, 1942, J. Barton 
Underwood was listed as President instead of Curley, and 
Donald Wakefield Smith as Vice-President and Treasurer 
instead of Hurt. He states “Mr. Hurt’s other interests 
took all his time and likewise political factors made it im¬ 
possible for Governor Curley to take care of expanding 
business of Engineers’ Group, Inc. and do justice to his 
own affairs.” (R. 946). 

Government Exhibit 71, being a statement by Fuller of 
the financial position of the company, as derived from the 
books of the company, as of October 7, 1941, showed $12,- 
300 in cash in banks, $10,000 in notes receivable; $138,000 
in accounts receivable; and, office furniture, patents, con¬ 
tracts, and stock of affiliates, all listed at $1. The total 
assets were shown at $150,301. On fhe other side of- the 
ledger, $8,154, accounts payable; $20,000, represented by 
4,000 shares of stock at $5,000 per share, issued and out¬ 
standing; surplus, $122,147. Total, $150,301. The state¬ 
ment is signed Engineers’ Group Inc., by J. Fuller, Execu¬ 
tive Vice-President. 

Government Exhibit 71A, the financial report as of Oc¬ 
tober 14, 1941 shows $12,001.38 cash; $6,000 notes receiv¬ 
able; $231,400.24, accounts receivable; office furniture and 
supplies $1.; copyrights and patents $1.; Investments, 
stock in newly formed corporation $1.; tools $1.; advanced 
to agents, $2,642. Total assets of $252,047.62 as shown. It) 
then stated that the accounts receivable were subject to 
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adjustments if some of the projects were disapproved. 
Liabilities are listed as: Capital stock—common, $20,000; 
account payable $418.42; refunds due—cancelled contracts, 
$5,000 accrue to Alley—Joseph Engineering Company, 
$1,280, surplus $225,349.20. Total liabilities as shown at 
$252,947.62. It was then stated that included in the sur¬ 
plus is $35,860 subject to return; that the surplus is sub¬ 
ject to adjustment if some of the projects are rejected. 
Written in longhand is the following: “Dun-Bradstreet, 
attention Mr. Brener, Washington, D. C. The above state¬ 
ment is herewith submitted to you as audited by our ac¬ 
countants, Davis Auditing Company. James Fuller.’1 

Brener stated that he had not verified the statements 
(B. 949-956). Brener testified that he did not know Curley; 
had never seen him; never talked with him; never written 
to him; never received any letter from him and had no 
relationship with him whatsoever with respect to the 
financial statements or the financial condition of the com ¬ 
pany. (B. 963, 964). 

There was no evidence that any of the information given 
by Fuller to Dun and Bradstreet was disseminated (B. 
960, 967). 


David W. Carter 

I 

David W. Carter, Assistant State Director of the Fed¬ 
eral Housing Administration, Bichmond, Virginia, testi¬ 
fied that Conway Housing Corporation never filed with the 
FHA Begional Office, at Bichmond, an application witfi 
respect to the construction of 243 foundations; nor wajs 
such an application filed by Engineers ’ Group, Inc. 

i 

He recalled activity in the Norfolk area with respect ^o 
a Conway Housing project there; (B. 2734) and one house 
was actually built in early 1941. (B. 2736, 2738) 
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Minnie L. Conner (R. 2694) 


Minnie L. Conner of the Recorder of Deeds Office, Wash¬ 
ington, D. C., testified that she could find no record in her 
office of a corporation known as Road Builders Corpora¬ 
tion (R. 2694, 2695); that her office kept the records of 
domestic corporations in the District of Columbia and of 
foreign corporations if a charter was voluntarily filed by 
a foreign corporation. (R. 2695) 


Bernard W. La Prade (R. 2838) 


Bernard W. LaPrade, Assistant Cashier of the Morris 
Plan Bank, Richmond, Virginia, testified that his institu¬ 
tion never issued a commitment with respect to a loan in 
connection with the construction of 243 foundations on 
behalf of Conway Housing Corporation; (R. 2738; 2739) 
but that an oral application was made on behalf of Engi¬ 
neers ’ Group, Inc. for such a loan. Insufficient information 
was provided so that no formal action was taken on the 
application for loan. (R. 2739) The witness stated that the 
oral application was made around October 1, 1940 by 
Fuller. (R. 2739, 2740) 

A lengthy cross examination indicated that Fuller had 
been active in securing FHA approval and a mortgage 
commitment on this project from October, 1940 through 
January, 1941. (R. 2741, 2751) Fuller represented him¬ 
self on behalf of Conway Housing Corporation, not on be¬ 
half of Engineers’ Group, Inc. (R. 2770) 

John L. Mack 

John L. Mack, clerk in the Building Inspection Division 
of the District of Columbia Government, testified that there 
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was no record of the Hamilton National Bank Building 
project at 20th and Pennsylvania Ave., N.W., having been 
approved by the District of Columbia Building Commis¬ 
sion (R. 2497). There was no record of a permit to con^ 
struct the building (R. 2498). The plans and specifications 
migth have been filed and no record made thereof (R. 
2499). 


Roger H. Israel 

Roger H. Israel, of the Maryland office of the FHA, testis 
fied that his office had never received an application from 
Cumberland Properties, Inc. (R. 2501); none from Engi¬ 
neers’ Group, Inc.; none for any housing project at CresapL 
town, Maryland (R. 2502). 

Charles M. Upham (R. 2797) 

Charles M. Upham, Engineer-Director of the American 
Road Builders Association, testified that he met Fuller ip 
the late 1920’s and then again in 1940. (R. 2797) He dis¬ 
cussed with Fuller the construction of the Hamilton Na¬ 
tional Bank Building and stated that his organization 
would be interested in renting space. He never authorized 
Fuller to use the name, American Road Builders Associa¬ 
tion, in connection with the building. (R. 2797, 2799) 

I 

i 

Wilmer J. Waller (R. 2793) 

Wilmer J. Waller, President of the Hamilton National 
Bank, Washington, D. C., testified that he had discussed the 
proposed Hamilton National Bank Building project at 20th 
and Pennsylvania Avenue, with Mills and later with Up- 
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ham and Fuller. (R. 2793, 2794) The bank never authorized 
the Group or Fuller to use its name fn connection with any 
transaction involving that particular building. (R. 2794) 


O’Brien of Sherry-Netherlands re Curley Letter 

Harold O’Brien, a former employee at the Sherry-Neth¬ 
erlands Hotel, New York City, identified a letter which was 
received in evidence from Curley to the Sherry z Nether- 
lands Hotel, bearing date October 27, 1941, which read as 
follows: “I am interested in my friend, James Fuller, of 
Washington, whose credit I understand is somewhat 
strained and if necessary, I shall be most pleased to stand 
good for $1,000.00 additional credit for him.” (R. 2278- 
2291; Govt. Ex. 119-A). 


The Forse Corporation, Counts 11 and 15: Curley Not 
Guilty. 

While Curley was acquitted on Count 11 and Count 15, 
the so-called Forse Counts, we nonetheless review the testi¬ 
mony of Donald Forse, president of the Forse Corporation 
since his testimony went to the jury (R. 1217). In 1941 
Forse Corporation manufactured heavy laundry equip¬ 
ment. Forse’s business had dropped off substantially. 
Through John Hamilton, a salesman of Forse Corp. (R. 
1211), Forse learned of the Group. Hamilton learned of 
the Group through Wallace Englehardt (R. 1219). On 
December 6, 1941 (R. 1220) Forse and Hamilton met 
Fuller, Smith and Englehardt in the Blackstone Hotel, 
Chicago (R. 1220). Fuller told them briefly about the 
Group, showed them a brochure put out by Eiseman Mag¬ 
neto Company regarding a new fuel injector pump and 
discussed a certain type fuse (R. 1221). Fuller described 
the Group as men who knew how to work with the Govern- 



raent in securing contracts and stated that they had men 
experienced in ordnance work and able to assist in con|- 
verting plants to war production (R. 1221). Fuller men¬ 
tioned Curley as head of the company, as well as SmitH, 
Hurt and Fitzgerald. As to the fuel injector, Fuller stated 
that Eiseman Magneto had placed the item with the Group 
for handling and that while Eiseman and developed it, 
someone else would manufacture it (R. 1224). 

Most of the discussion related to the experimental fuse, 
a development of Major Hawkins, and to the need for 
someone to manufacture the item. (R. 1225). Fuller sug¬ 
gested a fee of $15,000 to cover services incident to get¬ 
ting the business, producing the item and the rendition 
of engineering services (R. 1226). Fuller said he had a 
brochure that had been left behind for which he had wired 
(R. 1226). A copy would be furnished later. A copy of 
the Glenwood contract was shown Forse. No representa¬ 
tion was made that any production had been made for 
Glenwood (R. 1227). The amount of square footage 6f 
space needed to produce a 25m. space fuse was discussed. 
The job was an experimental job (R. 1233-34) and Fuller 
stated that the rejections would be high on an item of this 
kind, but that even if 2/3 were rejected, Forse would st|U 
make money. Fuller stated that rejections would be high 
because of rigid inspections on a new job of this type (R. 
1234-5). Forse wrote to Fuller on December 8, 1941, rela¬ 
tive to clearance of the proposition with Forse’s attorney, 
and containing queries with respect to unit costs and com¬ 
petition in the production of the fuse item (R. 1228; Goit- 
Ex. 92). 


Fuller also stated at the Chicago meeting that the Pil¬ 
grim Trust Company of Boston was one of the Group’s 
banks, as was the National Metropolitan Bank of Washing¬ 
ton, and that the Group had assets of $285,000 as of Octo¬ 
ber 14, 1941 (R. 1230). Hurt was identified as treasurer 
and as a person associated with the Cuneo Press, and 
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Thach as Secretary and identified as having been with Pan 
American Airways. Forse said that he recalled Thach in 
particular, because Thach had very definitely become the 
subject later of their own private investigation into the 
Group (R. 1233). 

On December 9, 1941 Fuller advised Forse that no firm 
was making the space fuse item (Govt. Ex. 93; R. 1236). 
Forse went to the Group offices in Washington on Decent 
ber 16, 1941 (R. 1238). He met Fuller, Smith and Fitz¬ 
gerald there, and while waiting for Fuller, chatted with 
Curley in the anteroom for about an hour (R. 1238). Cur- 
lev told them he was waiting on a telephone call from a 
young man who had developed a method of making high 
octane gasoline, had several patents and who had suffered 
fire losses and as a result did not have the money to go 
forward. Curley stated that he had helped this young man 
secure a trial order from the Air Corps that would enable 
him to build a small plant and produce high octane gaso¬ 
line. He was awaiting a phone call from this young man 
in order to tell him the good news (R. 1239). Robert Thach, 
Esq. was also in the office that morning (R.1240). Fuller 
stated that he had been discussing a ship building com¬ 
pany contract with Thach and certain other men. (R. 1240). 
Hamilton was with Forse as he waited to see Fuller (R. 
1240). Curley did not participate in the business conver¬ 
sations with Forse at all (R. 1241). 

Fuller and Forse wrent over the matter of the manufac¬ 
ture of the fuse (R. 1241). Fuller showed Forse and Ham¬ 
ilton a Group prospectus revised as of December 1, 1941, 
and told Forse he could take it along to the Mayflower, but 
to return it. Forse made a copy, which was received in evi¬ 
dence as Govt. Ex. 94 (R. 1241-45). Fuller stated that the 
Group brochure was on file with all departments of the 
Government and that the Group was eligible to do busi¬ 
ness (R. 1248). Fuller told Forse that the Group had 
$10,000 on deposit at the Pilgrim Trust (R. 1249). Forse 
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made inquiry and learned that there was no such fund aqd 
brought this to Fuller’s attention. Fuller called Pilgrim 
Trust Company in Forse’s presence, criticized the baifk 
“bitterly for having given out such information. When he 
hung up, he gave us some story about some rule where 
there was money on deposit under certain conditions th^t 
they did not reveal the deposit to someone who made an 
inquiry/ ’ (R. 1249). Forse said he did not have any far¬ 
ther communication with the bank (R. 1250). Fuller sug¬ 
gested that Forse talk with Major Hawkins about the fuse, 
and the Major joined them at the office. After a discussion, 
Forse considered Hawkins a very capable man. Hawkins 
was identified as a consultant ballistic man hired by the 
Group (R. 1250). Fuller stated that he would help out 
in procuring necessary machinery and then, or at a laljer 
date, discuss the possibility of using some government 
shell loading machines that could be procured from gov¬ 
ernment arsenals. Fuller stated that these machines were 
inadequate for present day government production, but 
that they could be used to handle materials produced for 
foreign governments and that the Government often placed 
these machines out in private plants for operation (R. 
1251). Fuller discussed the Amtorg and stated that [he 
had helped secure a contract from Amtorg for the pro¬ 
duction of a substantial amount of ammunition that was 
being handled through several New England companies 
(R. 1252). 

On December 19, 1941, following all of the discussions 
heretofore sketched, Forse Corporation, by H. Donald 
Forse, President, entered into a contract with the Group, 
by Fuller, providing for the payment of a $7500 retainer 
fee consisting of $3750 cash and a note for $3750. Accom¬ 
panying the contract was a memorandum authorizing [the 
Group to represent Forse Corporation in an engineering 
and technical capacity in any transaction with the Federal 
Government and the Amtorg (Govt. Ex. 95; R. 1253-3 )i A 
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supplementary letter agreement provided that Forse could 
take up the note within 30 days, but that a right to extend 
the note was reserved (Govt. Ex. 96; R. 1253). The $3750 
check was received in evidence (Gov. Ex. 97) and showed 
that it was deposited to the account of Engineers’ Group, 
Inc. by Donald Wakefield Smith, Treasurer. Under the 
Forse contract, it was agreed that the Group had been 
hired as consulting engineers to assist in obtaining addi¬ 
tional work for the Forse plant. Further provision was 
made for the payment of a commission of 6% of the gross 
business procured and that if business was not procured, 
within 6 months, the retainer was to be returned. 

Fuller wired Forse on December 22, 1941 stating that 
two of Major Hawkins engineers would be in the Forse 
office the following day. A Mr. Kerlin, associate of Major 
Hawkins, did arrive and examined the Forse facilities as 
well as a nearby plant that was under consideration for use 
in the manufacture of the fuse (R. 1257-1258). On Janu¬ 
ary 12,1942, Fuller, Hall and Underwood visited the Forse 
plant, and the principal subject of discussion was a tank 
transmission (R. 1254-60). Hall presented some cost fig¬ 
ures and data with respect to necessary equipment which 
were in the opinion of Forse erroneous. Fuller introduced 
Hall as Major Hall and Underwood as Major Underwood 
and identified them as retired flyers who had been active 
with the Chinese Air Force (R. 1260). Fuller stated that 
Hall was with the Union Chain Manufacturing Company of 
Sandusky, Ohio, and had improved that company substan¬ 
tially. (R. 1260). Fuller, Hall and Underwood were at the 
plant about 4 or 5 hours. Fuller brought up the matter of 
payment of $750 on the $3,750 note which was part of the 
retainer, and an agreement was struck off whereby $750 
was paid in consideration of an extension of the note for a 
period of 60 to 90 days in the principal sum of $3,000. 
Forse wrote Fuller as “Dear Jim” on January 13, 1942 
discussing the subject matter of production and extending 



59a 


his regards to Hall and Underwood (Govt. Ex. 99; R. 
1263). I 

Forse also stated that in the negotiations with the Group, 
discussions were had with respect to producing bullet noses 
as a subcontractor for Willys-Overland Company (R. 
1265); that a Mr. Eddellstein from the Willys-Overland 
Company inspected the Forse facilities and also sent an¬ 
other engineer over to survey the plant. This resulted in 
the submission of a proposal by Forse to the Willys-Overj- 
land Company and a reply by Willys-Overland to the effeci 
that when and if production expanded Forse would be 
considered (R. 1265-6). Forse also stated that when Fulled 
was in Chicago he examined some machinery for purchase 
on behalf of Forse and that one machine was sent down r 
but rejected (R. 1266). Forse also stated that Fuller ha<|l 
consulted various companies with respect to financing the 
purchase of machinery for Forse (R. 1267-8). A small jot 
was sent to Forse sometime in February involving tlie 
use of several screw machines and drill presses, but Forse 
felt that they were not able to handle it (R. 1271). Forse 
testified that he had never asked for the return of any pf 
the $4500 paid on account of retainer (R. 1271-2). 

The $750 check of January 13, 1942 was deposited io 
the Group account by Donald Wakefield Smith, Treasurer. 

A letter of February 2, 1942 from Fuller to Forse relait- 
ing to the financing of machinery was admitted in evidence 
as the basis of Count 15 of the indictment (Govt. Ex. 102). 
The letter of January 13, 1942 from Forse to Fuller was 
received in evidence as the basis of Count 11 (Gov. 
Ex. 99). 

Forse testified that he understood that Wallace Engle- 
hardt was the Chicago representative of the Group (R. 
1280); that when Fuller came to Chicago, he convinced 
Forse that he knew what he was talking about (R. 1282) 
and that both he and Hamilton were further convinced 



60a 


when they met Fuller in Washington on December 17 (R. 
1283). Forse found that the statements and representa¬ 
tions of Fuller, Hawkins and Kerlin were sound and accur¬ 
ate (R. 12S6-1290). Forse further testified that he under¬ 
stood that the retainer fee would be used to advance the 
interests of Forse Corporation (R. 1290-91) and that he 
understood “it took money for them to operate on” (R. 
1291). Forse testified that he never made any complaint 
against Fuller and that he thought that the Group “tried 
hard” and that Fuller must have spent in carrying on 
these negotiations and traveling, telephone and office ex¬ 
penses, as much as he received from the Forse Company. 
(R. 1303). He stated that he had been most favorably 
impressed by Fuller, and, “I think the man has a great 
deal of ability.” (R. 1304). 

Cross examination of Forse, extending from pages 1298 
to 1313, demonstrates conclusively that Fuller and his 
associates had done a great deal toward placing Forse 
Corporation in the position of securing work. It is con¬ 
servative to say that the conduct of the defendants was 

entirely consistent with innocence. The Court will also 
— 

note that notwithstanding the constant interference of the 
trial court the defendants were finallv able to demonstrate 
all of the services performed by the Group and further 
that Forse was entirely satisfied. 

Forse stated definitely that the reason he had entered 
into dealings with Fuller was because of a favorable report 
he had received on Robert Thach, Esq. (R. 1315). 

Forse stated that he remembered the visit of Apple and 
Kerlin to the plant (R. 1327); that machine tools were 
difficult to get (R. 1327); that blueprints on the produc¬ 
tion of various shells had been forwarded to Fuller (R. 
1330). Smith exhibits for identification Nos. 6 through 
10A-1, inclusive, clearly reflect much activity between 
Fuller and Forse over a period of several months. (R. 
1329 through 1365). 



Hamilton of Forse Corporation 


John Leet Hamilton (R. 1367) was called by the Govern- j 
ment to corroborate in part the testimony of Forse. (R. 
1366-1379). No testimony unfavorable to the defendants 
was adduced. 


The Certificate of Incorporation 

I 

i 

The Government then offered in evidence the Certificate 
of Incorporation of Engineers’ Inc., which recited that 
James P. Brennan, Edw^ard R. Callahan and Mae O’Con-i 
nell associated themselves to form a corporation under the? 
name of Engineers’ Group, Inc. to conduct, manage and| 
carry on the business of architects and engineers in all ori 
any of their respective branches, and also the development! 
of real estate wheresoever situate; to make contracts foil 
the preparation of plans or other drawings and specifican 
tions of buildings or parts of building of any kind and de^ 
scription and to enter into contracts and arrangements oi! 
all kinds with contractors, laborers, skilled or otherwise, 
builders, property owners and others. The date of the 
incorporation was October 17, 1941. Attached to the char- 
ter was an authentication by the Deputy Secretary of th4 
Commonwealth of Massachusetts. Also received in evi£ 
dence were the Articles of Organization (Govt. Exhibits 
103, 103A; R. 1382-3). i 

i 

l 

I 

Davis, the Group Bookkeeper and Accountant 

J. L. Davis, an accountant recommended to Fuller b^r 
Robert Thach, Esq. (R. 1386) testified that he did account¬ 
ing work for the Group in the late fall of 1941 and, more 
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particularly, worked on the Glenwood contract (R. 1387). 
He testified that Miss Cooksey was employed as secretary 
to Mr. Fuller (R. 1395); that the Truman Committee came 
down in the early part of February or early part of March 
(R. 1395, 97) and seized all the files and records of the 
Group; that he levied on the furniture so that he could 
realize moneys still due him for services rendered. (R. 
1399, 1400). He said he never saw Curley around the office 
during all the time he was there (R. 1400); that he saw 
Underwood and Smith there (R. 1400); that Underwood 
was referred to as the president (R. 1401); that he was 
there when Smith and Underwood (and Thach) resigned 
(February 16,1942) (R. 1401). He stated that in the latter 
part of January he took all the cancelled checks of the 
Group, check stubs, deposit slips and such other data as 
was available and prepared a cash receipt and disburse¬ 
ment book by months, brought it to date and checked the 
balance with each monthly bank statement (R. 1402). He 
did not remember the bank the Group did business with 
(R. 1403). He identified the checks, deposit tickets, bank 
statements and other data that he used, as well as the bank 
deposit books (R. 1403-4). 


National Metropolitan Bank Statements and 
Group Cancelled Checks 

There was then received in evidence Gov. Ex. 104 (R. 
1405), being the customers monthly statements from the 
National Metropolitan Bank to Engineers’ Group, Inc. 
This demonstrated deposits and checks paid from August 
23, 1941 to February 14, 1942. There was then received in 
evidence all of the checks drawn by Hurt during his tenure 
of office as treasurer and by Donald Wakefield Smith dur¬ 
ing his tenure of office as treasurer . (Govt. Ex. 105; R. 
1405). While it is not possible here to review all of these 
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checks, in order that a true understanding of this cause 
may be had the checks should be examined. j 

Davis then testified that during his stay with, the Group 
he never knew of their doing any business with any oth^r 
bank than the National Metropolitan Bank in Washington 
(R. 1406). Davis identified and there was received in evi¬ 
dence the check stubs of Engineers * Group, Inc. on their 
National Metropolitan Bank account. Davis had a list ^f 
accounts payable and kept a daily balance of Group funds 
(R. 1408). Fuller was busy all the time; Smith was there 
around 50% of the time during the day (R. 1408). Thete 
were four telephones, constantly busy. Fuller, Underwood 
and Smith used the front office. Miss Cooksey and hpr 
assistant used a nearby office (R. 1409). Davis testified 
that he did not authorize Fuller to put out the financial 
statement of October 14, 1941 (Govt. Ex. 71-A) under the 
name of “Davis Auditing Company’* (R. 1416). He admit¬ 
ted having worked on the statement and preparing it (R. 
1415-17). He then identified and there was received in 
evidence the cash receipts and disbursements book that 
Davis prepared in the latter part of January, 1942 (jR. 
1417; Govt. Ex. 108). Davis said that all the information, 
other than that contained in the bank records, check stubs, 
monthly bank statements, etc., was received from Fuller 
(R. 1418). Government Exhibit 108 is worthy of examina¬ 
tion. It reflects by the month, commencing August, 1941 
and continuing through February, 1942, all debits Und 
credits, bills paid and data identifying the source of funds 
and the expenditure thereof. It reflects the balance in the 
Group account as of the end of each month during the 
period aforesaid. While the various checks drawn by Hurt 
and Smith, as treasurers of the Group, have been hereto¬ 
fore identified and set forth in substance, the cash receipts 
and disbursements book does give more detail as to sbme 
items than is reflected on the checks as such. 

i 

While Davis was on the witness stand, the court ad- 
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mitted in evidence Government Exhibits 4, 5 and 6 but 
admitted them solely as to the defendant Fuller, there hav¬ 
ing been no proof that Curley, Thach or Fitzgerald had 
ever signed any of the papers used incident to opening the 
Metropolitan Bank account (R. 1432-1434). 

Davis testified that Hurt had the checkbooks and stubs 
in his possession when he sought to set up the books (R. 
1481). Hurt also had the deposit slips. He did not have 
vouchers. They were turned over to Davis in a pasteboard 
box about two feet long and a foot wide, which contained 
hotel bills, railroad stubs, airplane stubs and Western 
Union receipts; money order receipts, miscellaneous mat¬ 
ter, and other papers (R. 1482). The Truman Committee 
took all of the vouchers, receipts and what not (R. 1483). 
Some time in January, 1942, Fuller sent Davis up to Hurt’s 
office and got the various papers from him (R. 1488)'. Davis 
testified that Fuller spent a large portion of his time trav¬ 
eling (R. 1497). He would generally telephone Miss Cook¬ 
sey and keep her advised of his movements and inquire of 
her as to the state of business in the Group office in Wash¬ 
ington (R. 1498). Miss Cooksey handled all the mail (R. 
1498-9). 

Davis testified that the financial statement of October 
14,1941, correctly reflected the exact condition of the assets 
of the Group (Govt. Ex. 71-A; R. 1599). He further stated 
that the financial statement was intended to reflect truly 
the information received from Fuller and that it was made 
up in accordance with accounting practices (R. 1601). The 
cross examination of Davis as to the financial statement 
aforesaid (R. 1591-1609) indicated that the statement was 
not fraudulent. 

Davis further testified that Exhibit 108, the cash receipts 
and disbursements book, reflected to the best of his ability, 
truly and accurately, the records of the Group and agreed 
entirely with the bank statement, reconciled through Janu¬ 
ary 31, 1942 (R. 1616-7). Fuller never instructed him to 



65a 


l 

i 


do otherwise than make an accurate and honest account. 
(R. 1617). I 

Defendant Curley’s Exhibit for Identification, No. 12, 
served to refresh the recollection of the witness as to all of! 
the work he had done in preparing financial records and 
accounts for the Group. An examination of the aforesaid 
exhibit shows perhaps a more detailed account as to ex¬ 
penditures of funds than is kept by 99% of all business 
houses in the United States, including the U. S. Steel Com¬ 
pany and the U. S. Government. Expenditures are broken 
down in detail as well as deposits and contracts, train and 
plane expenses, accounts payable, petty cash, receipts of 
one kind and another, furniture, fixtures and all the other 
details incident to the operation of the Group business. 
None of this information, as in repeated instances through^ 
out the trial, was developed by the Government nor was 
any effort made by the Government to produce before the 
jury the true facts with respect to what the money received 
by the Group was used for. A careful reading of the rec¬ 
ord will show that the aforesaid statement is true, accurate 
and conservative. Again, notwithstanding all of this de¬ 
tail, it was made to appear that Curley did not receive one 
cent (R. 1627-1638). Davis had previously made available 
to both the Truman Committee and the Department of 
Justice all financial details. An examination of all of these 
records reveals conclusively that the money which was 
received as advances or deposits went into Group operat¬ 
ing expenses. The only possible exceptions to this conclu¬ 
sion are those with respect to moneys withdrawn by Mer¬ 
cedes Hurt and Fuller. As to them, there is no way of tell¬ 
ing in detail just what the money was used for. But as far 
as any money that went into the hands of other defend¬ 
ants is concerned, there can be no doubt but what the fundt 
were used for legitimate business purposes. 
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Forster of Hays Mfg. Co. 


William Hays Forster, Jr. of Erie, Pa., President of the 
Hays Manufatcuring Company, testified that James Beach 
of the National Labor Relations Board referred him to 
Donald Wakefield Smith and that on or about January 20, 
1942, he met Smith in the Lawrence Hotel, Erie (R. 1444). 
He met Engelhardt, Beach and Smith and Smith told him 
that he felt that their manufacturing facilities put them in 
a position to do war work, principally manufacturing parts 
for aircraft. Smith stated that he felt quite sure that with 
the Group’s connections war work could be secured. Ma¬ 
jor Hall was mentioned, as well (R. 1445). Smith stated 
that Hall’s experience and the faith of aircraft manufac¬ 
turers in him would be a great aid in getting aircraft con¬ 
tracts. The next day Hall joined the conference (R. 1446). 
Smith suggested a 6% fee on the gross business secured, 
said fee to be paid to the Engineers’*Group (R. 1447). 
There also was to be a down payment of either $7,000 or 
$7,500 (R. 1448), which down payment would be returned 
if a contract was not secured. Hall also gave the witness 
assurances (R. 1448-9). The witness thought someone 
mentioned Curley’s name but he couldn’t honestly say that 
(R. 1450). He never met Curley and never met Fuller (R. 
1450). His company did not enter into any contract with 
the Group (R. 1450). Cross examination of the witness (R. 
1451-1458) demonstrated that no falsities whatsoever oc- 
cured. 


Delaney of Faultless Rubber 

Wallace W. DeLaney of Ashland, Ohio, President of the 
Faultless Rubber Company, was called as a witness and 
testified that his company manufactured druggists’ rub- 
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ber sundries; that he heard of Donald Wakefield Smith in 
June of 1941; that he conversed on the phone with Smith 
in August, 1941; that he met Smith early in 1942 (R. 1511). 
While talking with Smith in the Group offiec he made some 
notes which became Government Exhibit 110 (R. 1512). 
They discussed plant conversion, the payment of an ad¬ 
vance fee in the amount of $7500 and a contingent fee of 
6% on business secured (R. 1517); the payment of the fee 
was to be from DeLaney’s company to the Group; that 
engineers were to be furnished to survey the plant; mate¬ 
rials, priorities, finances and all the other details incident 
to conversion to war production were discussed (R. ; 
1518-19). Smith gave the witness the list of firms they 
were doing business with (R. 1521). He did not enter into 
a contract with the Group (R. 1522). The witness never 
heard of Curley (R. 1513) nor of Underwood or Hall. 
Apparently he had been dealing, with Smith on a private 
basis up until January, 1942, when he came to Washington 
and at that time Smith was identified with the Group (R. 
1530). A careful examination of all of DeLaney’s testi¬ 
mony will not indicate any fraud whatsoever on the part of 
any person associated with the Group. 

Count 13, Advertising Metal Display Company: Curley 
Not Guilty. 

Carl G. W. Anderson of the Advertising Metal Display 
Company of Chicago, Illinois, fabricators of sheet metal, 
met Fuller, Underwood, Hall, Bemis, Engelhardt and Wil¬ 
liams around January 11, 1942. “We listened to a busi¬ 
ness discussion put on mostly by Mr. Fuller.” (R. 2658) 
He told them about the Group, mentioning Curley, Smith 
and Hurt. (R. 2659) “He made some remark concerning 
Mr. Curley and he told us he would have an announcement 
to make a little bit later on.” (R. 2659) “He stated that 
the Group was in a position to assist us in changing over 
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from peace time to war time production and to assist in 
securing War Department contracts.” (R. 2660) He dis¬ 
cussed 45 caliber ammunition, landing lights, reflectors 
and other materials for production. Fuller stated that the 
Group was very busy; that priorities were difficult to get; 
that the Group had engineers who would come to the plant, 
check over the facilities, make up a survey and write up a 
prospectus for submission to OPM or WPB; (R. 2663) 
that as soon as the brochure had been completed, efforts 
w’ould be made to locate contracts; (R. 2663) that services 
would also be rendered in connection with financing the 
purchase of equipment; that the equipment needed would 
vary with the type of work secured and that screw ma¬ 
chines would be needed. (R. 2664) 

A contract was proposed providing for an advance fee 
of $7,500 and commission on orders secured. (R. 2664, 
2665) The advance fee was to help offset preliminary 
expenses as w’ell as to show good faith. (R. 2665) The 
advance fee was subject to return within six months if no 
results were obtained. (R. 2665) On January 16, 1942, 
Advertising Metal Display Company sent its check for 
$7,500 as a retainer fee subject to return in six months if 
no business was secured and further provisions were made 
as to contingent fees based on business secured. (Gov. Ex. 
158) (R. 2665, 2666) The check (Gov. Ex. 159) was made 
payable to Engineers’ Group, Inc., and the letter is the 
basis of Count 13 in the Indictment. The check is purport¬ 
edly endorsed by Smith, but the Government conceded that 
it w'as not Smith’s signature. (R. 2669) The second en¬ 
dorsement is by James Fuller (Gov. Ex. 159) and it w-as 
deposited in the Riggs National Bank to the credit of Park¬ 
way Motor Company, Inc., an organization with which 
Underwood was identified. 

On January 19, 1942, Fuller wrote Advertising Metal 
Display acknowledging receipt of the check and stating 
that the aforesaid Company was the sole judge as to 



whether any prof erred business should be accepted. (Govi 
Ex. 160) (R. 2670) Hall came to the premises shortly 
thereafter; looked over the plant and stated that the wit¬ 
ness would hear from Fuller later. (R. 2671) Several 
weeks later Williams telephoned and stated that Fuller 
would be in tow'n; that Fuller came and had with him a 
blue print of a detonator cap. In view” of the fact that 
Advertising Metal Display lacked screw machines, Fuller 
suggested that a separate department or company be set 
up to manufacture this detonator and the Victory Screw 
Machine Products Company w’as accordingly incorporated. 
(R. 2672) Additional space was needed and Fuller was to 
procure the screw’ machines. (R. 2673) Fuller said h^ 
w T ould take care of financing the machines and that Adver¬ 
tising Metal Display could pay off on a monthly basis. 

Subsequently, Wittman and Howard, Engineers, were 
sent by Fuller to the plant to make a survey. Every piece 
of machinery was checked, space was measured, picture^ 
taken of the new space, all of which w’as to be embodied ip 
a prospectus. The witness did not see Fuller thereafter*. 
(R. 2674, 2675) No contracts were secured through the 
Group and the refund was not made. (R. 2675) 

The witness stated that when the retainer was paid ije 
understood that the money could be used; was not to lie 
escrowed, but that an equal amount of money would lie 
returned if satisfactory results were not obtained. (]fe. 
2678, 2679) He understood that if the Group was not able 
to return the money Advertising Metal Display would just 
take the loss. (R. 2680) 

On cross examination, witness stated that he had be€n 
told on the occasion of his first meeting with Fuller that 
Curley was no longer President and either had resigned 
or been thrown out of the Group; (R. 2686) that he never 
had any relations whatsoever with Curley; (R. 2686) that 
Smith had cooperated with him in trying to run down the 
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fraudulent endorsement on the $7,500 check aforesaid. 
(R. 2681, 2685) 

The witness further stated that on the occasion of the 
first meeting with Fuller, Fuller stated that he could not 
furnish a bank reference which would amount to anything 
because the firm was really just getting started and the 
magnitude of its operations was such that its present busi¬ 
ness would not reflect anything of material importance. 
(R. 2693) He expressd complete satisfaction with the work 
performed by Hall in getting priorities. (R. 2723, 2724) 

Count 14, Apco-Mossberg: Curley Not Guilty 

Leland B. Smith of Attleboro, Massachusetts, President 
of the Apco-Mossberg Company, tool manufacturers (R. 
2448) testified that Fuller and Underwood came to his 
plant in December, 1941 and approached him to manufac¬ 
ture a 37 millimeter shell (R. 2449-2450). He was not 
interested (R. 2450). He offered to sell the company out¬ 
right for $500,000.00 to Fuller and Underwood (R. 2451). 
Fuller said that was agreeable. He did not hear from 
Fuller for 30 or 60 days but then Fuller submitted a con¬ 
tract in connection with screw machine parts (R. 2451). 
This was rejected (R. 2453-3). He testified that he met 
Smith and Underwood in New York City at the Sherry- 
Netherlands Hotel after Fuller had made an appointment 
for him to discuss the possibilities of selling the company 
(R. 2454). 


Cooksey Recalled 

Elizabeth Cooksey, secretary to Fuller, was re-called 
and identified Government Exhibits 151-A-B-C represent¬ 
ing correspondence from the Joseph Engineering Com¬ 
pany to the Group, attention Fuller, relating to expediting 
the Beverley Terrace project in Alexandria, Virginia (R. 
2476). The last of these letters demanded a return of the 
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deposit (R. 2479, 2481). Cooksey also identified a Waiver 
of notice of a special meeting of the board of directors of 
the Group dated June 26, 1941, signed by Fuller and Fitz¬ 
gerald as Vice President and Director and Secretary and 
Director, respectively. The notice recites that they con¬ 
stitute “a majority of the directors” (Govt. Ex. 152; R. 
2481). She then identified a Waiver of Notice of a special ! 
meeting of a majority of the board of directors to be held | 
on December 15, 1941, signed by Curley and Fuller (Govt. 
Ex. 153; R. 2482). Identification was then made of an j 
excerpt from the minutes and resolutions of the board of I 
directors of February 2, 1942, stating that Underwood, j 
Smith, Fuller and Thach were present; that Hall was 
elected Vice President and Director; that Smith was 
elected Assistant Secretary. The document is signed by 
Smith (Govt. Ex. 154; R. 2483). All of the foregoing docu¬ 
ments were received in evidence (R. 2485). 


Ormsbee of Taunton Pearl Works 

Willard A. Ormsbee, treasurer of Taunton Pearl Works, 
Taunton, Massachusetts, a costume jewelry manufacturer, 
met Desmond in October, 1941. (R. 2015, 2016) He was 
called down to Washington and met Fuller. (R. 2016, 2017) 
Fuller felt that he could get war contracts for his plant ;| 
asked for a certified check as a down payment in the 
amount of $5,000 and explained that he had several con-1 
tacts in the procurement departments of the Government! 
and felt sure that he could obtain war contracts for Orms¬ 
bee. (R. 2017) Ormsbee’s production was off because of 
material shortages and he was trying to get war contracts 
to keep 400 employees busy. He always carried a group of! 
pictures of the plant, financial statements and a short his¬ 
tory of the Company with him. (R. 2018) He talked to 
Fuller for about an hour and then went over to the May-i 
flower for lunch; told Fuller he wanted to think the propo-j 
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sition over. He then received a letter from Fuller dated 
October 10, 1941, (Gov. Ex. 132-A) (R. 2019) wherein 
Fuller offered to act as consulting engineer on a commis¬ 
sion basis and a $5,000 retainer. Fuller suggested that 
Glenw'ood had just entered into a contract with the Group 
and perhaps Ormsbee and Glenwood could work some¬ 
thing out to their mutual interest. Fuller had previously 
told Ormsbee that the Group was a Massachusetts Corpo¬ 
ration; that Curley w'as president, but did not discuss the 
Group finances at all. (R. 2022) The only person Orms¬ 
bee talked to was Fuller. (R. 2025, 2026) See also Curley 
Exs. for Identif. #14 and #15. 

On November 12, 1941, Ormsbee had written to the 
Group stating that he had decided not to use their services. 
(Gov. Ex. 132B) Fuller, promptly on November 14, 1941, 
returned the 16 photographs of the Ormsbee plant. (Gov. 
Ex. 132-C) 


Schumacher of Norcor 

Arthur E. Schumacher testified (R. 821) that he was the 
President of the Norcor Manufacturing Company of Green 
Bay, Wisconsin; that he met Fuller, Hall, Underwood, 
Williams and Englehardt on January' 12, 1942, at the 
Blackstone Hotel in Chicago. (R. 825, 840) Norcor was 
manufacturing steel furniture and the freeze on steel had 
practically driven them out of business. (R. 824) Engle¬ 
hardt brought him to meet the men from Engineers ’ Group. 
(R. 824) Hall was introduced as Major Hall and Under¬ 
wood as Major Underwood. (R. 827) Englehardt had told 
him that the Group was in a position to get contracts which 
Norcor badly needed. (R. 828) Fuller was very busy on 
the telephone during the conference. (R. 828) The Group 
wanted to know about the Norcor plant, equipment, and 
wanted to survey the plant. (R. 828) Norcor provided pho¬ 
tographs of the machinery and plant. (R. 828) 
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Norcor Manufacturing Company on January 12, 1942, 
entered into a letter-agreement with Engineers’ Group, by 
Fuller, retaining Engineers’ Group, Inc., as consulting 
engineers to aid in securing work for Norcor. 

A $7,500 retainer was paid and provision made for con¬ 
tingent fees based on the volume of business secured. It 
was further provided that “the retainer ($7,500) shall 
serve as the first payment of amounts that may become due 
you on the schedule of fees or shall be returned to us in 
the event that no business is secured in six months’ time.” ! 
(Gov. Ex. 69) (R. 829, 830) 

i 

Two engineers were sent out to survey the plant, (R. 
830) as well as to determine what additional property 
might be secured to fulfill larger contracts. (R. 830) Many 
photographs -were taken of the plant and forwarded to 
the Group. (R. 831) 

Schumacher testified over objection of other defendants 
that some personal checks that were endorsed by Fuller 
were returned because of insufficient funds. (R. 831, 832) 

The Norcor check in the amount of $7,500 was deposited 
to the account of Engineers’ Group, Inc., by Donald Wake¬ 
field Smith, Treasurer. (Gov. Ex. 70) (R. 833) 

I 

On cross examination, Schumacher stated that the $7,500 
was paid as a retainer fee for commencing activity, sur¬ 
veying the plant, etc., and the further contingent fee provi¬ 
sion inserted to provide for payment of contingent fees on 
the basis of business secured; (R. 846) that Hall sent on 
a drawing of a mess table for the purpose of bidding (R. 
847, S52) Cross-examination further developed much ac¬ 
tivity on the part of the Group toward securing war con¬ 
tracts. (R. 851, 917) 

Schumacher stated that Fuller was a “live wire.” (R. 
879) 


i 
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Fuller of Norcor 

Harold E. Fuller, formerly with Norcor of Greenbay, 
Wisconsin, testified that the Group had been engaged to 
help Norcor get into war production. (R. 69, 70). The only 
member of the Group that he met was James Fuller (R. 
970); met him in late February, 1942; had several confer¬ 
ences with respect to contracts for ordnance items (R. 
971-1001). James Fuller examined the equipment of Nor¬ 
cor and discussed the situation over a period of two days 
(R. 971); offered to help secure screw machines and ma¬ 
chines for assembly work (R. 972); put Norcor in commu¬ 
nication with manufacturers of this type of equipment (R. 
972), one in Philadelphia and another in Providence, R. I. 
The witness met Fuller at both Providence and Philadel¬ 
phia, prepared to make five or six thousand dollars in down 
payments on the machines (R. 974). When the witness 
arrived in Philadelphia, Fuller told him that he had al¬ 
ready been to the Stokes Machinery Company there and 
purchased two machines and had made a down payment 
of either $1,000 or $1500 (R. 975). The witness and Fuller 
then went to Providence in Fuller’s automobile. The wit¬ 
ness gave James Fuller $1,000 in cash and received a re¬ 
ceipt for the machines at the Stokes Machinery Company 
in return therefor (R. 976). Fuller also gave him a Group 
receipt for the $1,000. (R. 977). In Providence, the wit¬ 
ness gave Fuller a $2,000 check as a down payment on 4 
screw machines, which check was cashed by James Fuller 
(R. 977). The witness went to Brown and Sharpe Com¬ 
pany in Providence where Fuller introduced him to an 
engineer with whom the witness made arrangements to 
secure machines (R. 978-9). The machines were not re 
ceived because Norcor rescinded the order. The order 
with the Stokes Company in Philadelphia was also re¬ 
scinded. The down payments were not refunded by Fuller 
(R. 983). 



The witness testified on cross-examination that the orig¬ 
inal agreement of Norcor with the Group was changed be¬ 
cause Norcor was trying to get a loan from RFC to pur¬ 
chase machinery and RFC objected to the terms in the 
letter of agreement. Accordingly, Norcor agreed that the 
$7500 deposit should be considered as payment for actual 
services rendered and to be rendered by Engineers’ Group 
(R. 987). James Fuller exhibited engineering ability and 
seemed to know his business (R. 994). i ‘We were all im¬ 
pressed with that, yes.” (R. 994). Fuller contributed sub¬ 
stantially to effecting the loan from the RFC (R. 995). A 
Willys-Overland Company representative also surveyed 
the Norcor plant as a part of the program which the Group 
sought to effect (R. 998). 

I 

Bailey of F. J. Stokes Machine Co. j 

Lawrence H. Bailey of the F. J. Stokes Machine Com¬ 
pany of Philadelphia, manufacturers of automatic ma¬ 
chinery, testified that in early 1942, Fuller came to th£ 
company and expressed a desire to purchase some equip¬ 
ment for the Norcor Manufacturing Company, equipment 
for the manufacture of pieces from powdered metal (R. 

1552) . Fuller said that he was with Engineers’ Group and 
was trying to find war orders for industrial plants (R., 

1553) . He offered to make a down payment on the equipJ 
ment. He left a Group blank check on a Washington bank 
(Govt. Ex. Ill), which check went to protest. The order 
was rescinded by Norcor and the equipment sold to some^ 
one else (R. 1555). The entire transaction was admitted 
in evidence against Fuller alone (R. 1556). The check dated 
March 3, 1942, was returned unpaid because Fuller had n6 
authority to sign (R. 1558). 
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Joseph J. Fitzgerald (E. 2771) 

Joseph J. Fitzgerald of the Adjutant-General’s Office, 
War Department, testified that the records of the War 
Department did not reveal that either Underwood or Hall 
were ever officers in the United States Army. (R. 2771, 
2772) 


MacGregor of Webster Chicago Corp. 

Donald MacGregor of the Webster Chicago Corporation, 
Chicago, Illinois, said that he met Clifford Williams in 
November or December, 1941. As a result of a talk with 
Williams he met Fuller and Smith at the Blackstone Hotel, 
Chicago. A discussion of MacGregor’s production prob¬ 
lems in the light of war developments ensued. (R. 1947, 
1948) Smith told him of the Glenwood situation as well as 
the fact that the Group had engineers who were highly 
respected. (R. 1949) Fuller suggested that the Group be 
engaged to secure Government business and that the re¬ 
tainer fee be $15,000. (R. 1951, 1952) The retainer would 
be subject to return if the business received did not yield 
$15,000. (R. 1953) No contract was signed. (R. 1953, 
1954) 

Fuller showed MacGregor a copy of the type of agree¬ 
ment used in the Glenwood transaction. (R. 1954, 1955) 
(Gov. Ex. 126) Fuller agreed to give MacGregor a Groupf 
prospectus and stated that Clifford Williams would pro¬ 
vide him with one. (R. 1958) MacGregor took the pros¬ 
pectus which Williams furnished him to the Inspector- 
General’s Office of the United States Army. (R. 1959) 
(Gov. Ex. 127) 
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Government Exhibit 127, Which MacGregor Turned Over 
to the Inspector-General of the Army, “the 
Green Brochure” 

Government Exhibit 127 which was handed to the jury 
by the Court, after the Deputy Marshal had conveyed a 
message to the Court and without the knowledge or pres¬ 
ence of Curley or his counsel, is a green covered brochure 
or prospectus. It is entitled “Organization Analysis” (Re¬ 
vised as of December l, 1941) and “Financial Statement” 
(as of October 14, 1941). An examination of its contents 
reveals that it was prepared for submission to Federal 
Departments and Agencies, and asks that consideration 
for any work on a fee or contract basis be given to the 
Group. | 

Under the subheading “Experience” it states that the 
individuals connected with the Company have had more 
than 20 years of engineering and construction work of 
every type; that the Group personally planned and super¬ 
vised over one hundred million dollars of construction; 
that the president of the company has supervised over five 
hundred million dollars worth of engineering and con¬ 
struction since 1932; that the Group, both by experience 
and associate companies, is qualified to do general engi¬ 
neering and construction work; that the personnel of the 
Group has been affiliated with successful enterprizes 
throughout the United States, Canada, South America and 
Europe. 

Under the subheading, “Financial Status”, the Na¬ 
tional Metropolitan Bank of Washington, D. C., and Pil¬ 
grim Trust Company of Boston, Massachusetts are given 
as references, as well as (“many other banks and insur¬ 
ance companies upon request”); that “through our other 
banking facilities we are able to obtain accommodations 
up to one million dollars working capital subject to the 
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terms and conditions of the contract awarded to us. We 
are able to supply the necessary performance upon any 
contract awarded. . . .” 

Under the subheading, “Personnel”, it is stated that 
the personnel is listed and that several associate engineer¬ 
ing, construction and industrial firms which have well 
rounded out engineering personnel are available. 

Under the subheading, “Plant”, it is stated that equip¬ 
ment is available through associate firms which have been 
either directly or indirectly affiliated with the Group over 
the past 25 years. 

Under the subheading, “Conclusion”, it is stated that if 
work is awarded to the Group, the engineering will be care¬ 
fully planned for the systematic prosecution of the work 
in order to meet the approval of the directing authorities. 

Under the subheading, “References”, it is stated that' 
the Group are consultants for 15 construction companies, 
5 engineering companies, 4 architects and 8 industrial 
companies. 

Then follows this language: “Thanking you for any 
consideration shown us in this connection, we remain, re¬ 
spectfully yours, Engineers ’ Group, Inc., James Fuller, 
Executive Vice-President. ’ 9 

The document was prepared by Fuller and typed by 
Cooksey. 

Then follows another section of the brochure entitled 
“Organization Data.” It recites that the Group was estab¬ 
lished as a company in 1927 and from 1927 to 1934 con¬ 
ducted a consulting engineering business and that with the 
exception of the period 1934 to 1937 continued as such 
through 1941. “It has continued since June, 1941, as Engi¬ 
neers’ Group, Inc., a corporation existing under the laws 
of the State of Massachusetts.” It is then stated that over 
the past 25 years the contracts performed by the Group 
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include factories and industrial buildings, commercial and 
apartment buildings, piers and warehouses, high speed 
railroads, irrigation projects, pipe lines and oil refinery 
and housing projects. Locations are given in the United 
States, South America, Greece and Italy. 

The document then recites that current construction 
awards total about 800 FHA houses, located in Rhode 
Island, Maryland, District of Columbia and Virginia in 
the amount of about four million dollars. Specific projects 
also current included plants for General Electric Company 
and Kalunite Inc. 

The writer then states that the facilities of the organi¬ 
zation have been expanded and, therefore, justify consid¬ 
eration of the organization for construction and engineer- i 
ing within the scope of the “National Construction Defense 
Program.” Then follows a list of “Personnel’’ which is 
broken down into the categories: Officers and Directors 
and Advisory Board. Curley is listed as president; Fuller, 
executive vice-president; Hurt as treasurer and Fitzgerald 
as secretary; Thach as general counsel. It is then stated 
that the foregoing, together with Bivins and Holt, con¬ 
stitute the Board of Directors. Twelve persons are then 
listed as composing the Advisory Board, all of whom are 
identified with well known industries. Then follows a state¬ 
ment as to the scope of work which the organization is pre¬ 
pared to undertake and available equipment. 

The next portion of the document is a “Financial Report 
of P^ngineers’ Group, Inc., as of October 14, 1941.” It lists 
stock owned by the Group in newly formed corporations. 
Then there is a repetition of the personnel of the Group. | 
Following this there is a list of options to purchase some 
20 construction and industrial companies. The financial re-j 
port proper is then set forth and is identical with that 
which the bookkeeper-accountant, John Davis, identified. 
A profit and loss statement concludes the Statement. 
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Government Exhibit 127 bears examination. We have 
sought to give a synopsis of its contents, ungrammatical 
and unintelligible as it is. The undisputed testimony is 
that it was prepared by Fuller. There is no testimony 
that Curley even knew of its existence. At no time was it 
brought to his attention nor did he, of course, participate 
in its dissemination. It obviously contains truths, “puf¬ 
fings”, misrepresentations and perhaps falsities. The 
Government did adduce some testimony to negative some 
of the representations contained therein. We think on all 
the testimony it is fair to say that no one acted on the 
basis of it or was defrauded by it. However, in the atmos¬ 
phere of the trial it was undoubtedly destructive of the 
defense. Its importance is made clear by the fact that the 
jury during their deliberations asked for the document 
and received it, (R. 3905) received it without any instruc- 
tibn of any kind from the Court. The prejudice and sub¬ 
stantial harm that it did to Curley cannot be known in fact, 
but one necessarily presumes that it was taken by the jury 
to indicate that Curley actively participated in, if not its 
preparation, its distribution and that Curley was aware of 
its existence. There is no evidence or legitimate inference 
from any evidence in the cause from which a jury could 
infer that Curley knew of or participated in its prepara¬ 
tion or distribution. 


Williams, the Group Employee in Chicago 

Clifford H. Williams of Chicago, an independent sales 
agent dealing in contractors’ equipment, stated he met 
Fuller in the late Fall of 1941. (R. 2136) and became an 
employee of the Group (R. 2141) and received $1500 (R. 
2151) Williams was at that time acquainted with Donald 
MacGregor of the Webster Chicago Company and Fuller 
gave Williams a Group brochure (Gov. Ex. 127) to deliver 
to MacGregor. (R. 2136) Englehardt introduced Smith to 
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him. (R. 2143) Englehardt and Williams had arranged to 
have MacGregor meet Smith to discuss business about the 
MacGregor plant. (R. 2147) Fuller was present and em¬ 
ployed Williams as a representative of the Group. (R. 
2148) He learned that Curley, Holt and Thach were identi¬ 
fied with the Group. (R. 2149, 2150) Williams testified 
that everything he did was above board and honest; (R. 
2151) that practically all of his dealings were with Fuller; 
(R. 2162) that he did not know Curley; never saw him and 
never communicated with him in any manner. (R. 2167) 

Scantlebury of Toycraft | 

Ralph Thomas Scantlebury of the Toycraft Rubber Com¬ 
pany testified that production in his Company had slowed 
down in the Fall of 1941; (R. 1985, 1986) that he met Smith 
in Washington on December 29, 1941, and had been re¬ 
ferred to Smith by a labor relations man. (R. 1987) The 
discussion centered about labor relations; (R. 1987, 1988) 
and no business in particular. He later met Fuller and dis¬ 
cussed war work with him. Fuller stated that the Group 
was taking over the APCO Mossberg Company at Attle¬ 
boro, Massachusetts to make shells for the Russian Gov* 
ernment. It was necessary to move certain machinery 
therefrom; that the “machinery was available for us if we 
wanted it.” (R. 1989, 1990) The machinery would be 
available at a very nominal figure and Toycraft would havi 
to pay 6% commission for any orders that the Groujp 
secured. Fuller requested a retainer of either $4,500 of 
$5,000, which sum would be applied against any commis¬ 
sions earned. The witness had a copy of the Forse Corpo^ 
ration contract and it was received in evidence as Govern¬ 
ment Exhibit 129. (R. 1991) He stated that Fuller offered 
him a contract similar to the Force Corporation one and 
suggested that he take the copy with him. The witness 
stated that Fuller told him that Underwood and Curley 
were with the Group. (R. 1993) 
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Curley happened to be in the Mayflower Hotel lobby 
later in the day and was pointed out to the witness by 
Smith. (R. 1994) Later he saw Curley at lunch with a 
group, including Fuller and Underwood. 

While discussing the respective finances of the Group 
and Toycraft, Smith is reputed to have said that “we do 
not make any pretense of carrying any balances because 
(we) cut . . . dividends quite frequently and in sizeable 
quantities. ,, (R. 1996) 

Smith made no suggestion that his plant be surveyed but 
recommended that the witness send a statement showing 
the capacity of his plant, the kind of work he could do, the 
floor space. Smith stated that negotiations were on 
looking toward a shell contract. (R. 2001) The discussion 
centered around a contract with Amtorg of which APCO 
Mossberg plant would be available for production. (R. 
2001) 

Sometime later the witness talked to Fuller in a hotel 
room in New York over the telephone. (R. 2004) He never 
discussed the Group or its set up with Smith. (R. 2005) 
The witness stated that he had never met Curley; never 
seen him since the occasion in the Mayflower lobby; “saw 
him just as though he was a man down the aisle 50 or 60 
feet and somebody remarked ‘there is Governor Curley 
now.’ ” (R. 2009, 2010) He could not pick him out in the 
courtroom. (R. 2010) 


Langer of Sherry-Netherlands 

Clarence Langer of the Sherry-Netherlands Hotel in 
New York brought the books and records of the Sherry- 
Netherlands Hotel relating to Engineers’ Group (R. 1681). 
He knew Fuller (R. 1682) but none of the other defend¬ 
ants (R. 1683). There was received in evidence the hotel 



account of James Fuller (Govt. Ex. 112; R. 1700), as well 
as the daily guest bills of the various defendants (Govt. 
Ex. 113). There were also received in evidence the regis¬ 
tration cards of Fuller (about ten of them), Mrs. Fuller, 
D. W. Smith, Robert G. Thach, Elizabeth Cooksey, J. Bar¬ 
ton Underwood and Curley (Govt. Exs. 114-A, 114-B). 
Testimony followed as to the payment of the bills at the 
hotel (R. 1704-1706). It also appeared that the Harold 
Fuller check of $1500 (see testimony of Harold Fuller) was 
applied to James Fuller’s account at the hotel (R. 1707). j 
This check was given by James Fuller, which paid Fuller 
up and the balance was given to Mrs. Kay Fuller on the 
instruction of Mr. James Fuller (R. 1708). The witness 
also identified and there was received in evidence a gen¬ 
eral letter of February 23, 1942, signed by Fuller, stating 
that Underwood and Smith had resigned and that Haskell 
was now the President and LaRocca the Treasurer of the 
Group (Govt. Ex. 117; R. 1710). There was also received 
in evidence a bulky group of dining room checks, telephone 
service invoices and other miscellaneous items of expendi-! 
tures incurred at the Sherry-Netherlands (Govt. Ex. 120;j 
R. 1775). On cross examination it was made to appear 
that the account at the hotel was not an Engineers’ Group 
account at all (R. 1779-1786). 


Joseph A. Genau (R. 2823), FBI Accountant, Presents 
Evidence From Group Books 

Joseph A. Genau, special agent of the Federal Bureau o^ 
Investigation, Department of Justice, an expert account 
ant associated with the Bureau over 25 years, testified that] 
he had examined the books, bank records, cancelled checks; 
bank statements, check stubs and other records pertaining 
to Engineers’ Group, Inc. (R. 2823, 2824) 
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From all the data he prepared compilations showing dis¬ 
bursements made by the Group (Gov. Ex. 167); a sched¬ 
ule of checks issued by the Group according to the check 
stub book, but not charged to the Group account with the 
National Metropolitan Bank of Washington, D. C. (Gov. 
Ex. 168); a schedule reflecting adjustments with respect to 
receipts and disbursements of Engineers’ Group, Inc. 
(Gov. Ex. 169); a schedule showing debits to the account 
of Engineers’ Group with the National Metropolitan Bank 
(Gov. Ex. 170); a schedule reflecting deposits made to 
Engineers’ Group, Inc. account with the National Metro¬ 
politan Bank (Gov. Ex. 171); a comprehensive and detailed 
schedule covering disbursements of Engineers’ Group, 
Inc. based on cancelled checks on the National Metropoli¬ 
tan Bank and the check stub books of the corporation. 
(Gov. Ex. 172) 

The witness testified that his examination showed that 
none of the receipts of the Group had ever been disbursed 
to Curley; (R. 2848) that Fuller withdrew either in 
checks to himself or otherwise, $18,367.80. (R. 2848, 2849). 
There was no way of knowing in detail what Fuller spent 
the money for. 

Government Exhibit 167 sets forth a recapitulation nam¬ 
ing the persons to whom disbursements were made and the 
amount thereof. It is fair to say that an examination of 
this schedule, together with the data contained in the 
cash receipts and disbursement books (Gov. Ex. 108) show T s 
definitely that with the exception of the defendant, Fuller, 
no other alleged schemer derived any substantial money 
whatsoever out of the purported scheme to defraud. The 
evidence further shows that six lawyers who directly par¬ 
ticipated in Group transactions received between $13,000 
and $15,000. Underwood and Hall, beneficiaries of directed 
verdicts, received $2,000 between them, plus an automo¬ 
bile to Hall. About $10,000 was refunded. Smith spent 
more than he received. Desmond received $1,000. The rest 
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of the money went for miscellaneous expenses. Curley did 
not receive one cent and there is not a single bit of testi- ! 
mony in the record (or in any investigative data that is 
in the possession of the Department of Justice) to prove 
that Curley received a cent. 

. I 

We respectfully invite the Court to examine Government 
Exhibit 172 which shows a detailed distribution of all ! 
monies received by Engineers’ Group, Inc. Again it will 
be made to appear that not one cent of money could be 
traced to Curley. The Record is absolutely silent with 
respect to proof that Curley received any money paid over 
by any alleged defrauded victim in the case. This the 
Government will not deny! 

I 

Albert P. Hill, Treasurer of the Hibernia Savings Bank, 
Boston, Relates Newcomb Check Transaction 

i 

Albert P. Hill, Treasurer of the Hibernia Savings Bank 
of Boston, and the last witness called by the Government,! 

* testified that he knew Curley; (R. 3152) that in late July, 
1941, Mrs. James M. Curley brought a check dated July 
23, 1941, to his bank and cashed it. (R. 3162) The check 
was the check of Irving Newcomb, Inc., The Dupont Circle, 
Washington, D. C., No. 603, dated July 23, 1941, and pay-! 
able to James Fuller in the amount of $3500. Irving New-| 
comb, President of Irving Newcomb, Inc., was the drawer. 
The first endorsement is that of James Fuller; the second 
endorsement that of James M. Curley; the third endorsed 
ment is the special endorsement of the Hibernia Saving^ 
Bank to the order of the First National Bank of Boston] 

► (Gov. Ex. 173 (E) The letters on the face of the check, a^ 
distinguished from the numbers, show that an alteration 
had occurred; consequently, the check was returned to the 
Hibernia. (R. 3162) Subsequently, the bank received an¬ 
other check from Newcomb dated August 1, 1941 (Gov. Exl 
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173D) in the same amount. (R. 3164) This check was 
payable to Fuller and endorsed by him. 

Upon receipt of the second check, the bank wrote a let¬ 
ter on August 7, 1941, enclosing the check for certification, 
to the Security Savings and Commercial Bank, Washing¬ 
ton, D. C., upon whom the check was drawn. The Security 
Savings and Commercial Bank, by telegram of August 8, 
1941, refused certification. (R. 3166) 

On August 7, 1941, the bank also wrote to Curley advis¬ 
ing him that the second check had been sent to the drawee 
bank for certification and stating that the second check 
was not being accepted in substitution of the first check 
“and that the liability of all parties upon said first check 
can be satisfied only by the recipt in cash, by us, of $3,500.” 
(R. 3166) (Gov. Ex. 173C) Hill knew Curley had been 
president and director of the Hibernia. He stated that 
even before Curley received the letter of August 7,1941, he 
came in and made good the check (R. 3167, 3168) by giv¬ 
ing $3,500 in cash. Hill, on August 13, 1941, returned the 
second check to Fuller. (Gov. Ex. 173A) (R. 3170) Hill 
did not see Curley between August 1, 1941 and August 7, 
1941, but a deposit slip of the First National Bank of Bos¬ 
ton, dated August 8,1941, showed that the Hibernia, a sav¬ 
ings bank, had deposited $3,500 in cash received from Cur¬ 
ley to the account of the Hibernia with the First National 
Bank of Boston. (Gov. Ex. 173F) (R. 3173, 3174) A re¬ 
ceipt of the Post Office Department showed that Curley did 
not receive the August 7, 1941, letter from the Hibernia 
until August 9,1941. (Gov. Ex. 173B) 

Curley objected to the admissibility of the testimony on 
several legal grounds. (R. 3224, 3239) Factually it was 
maintained that the Hill testimony demonstrated that the 
transaction was in no way connected with Engineers’ 
Group, Inc.; that the check was purely a personal transac¬ 
tion. (R. 2175) The Court Below admitted the testimony 
on the ground that Curley in the Massachusetts Supple- 
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mentary Proceeding states in “effect” that he received 
it, the $3,500 in cash, from the Engineers ’ Group, Inc., 
through Mr. Fuller. 

“I have admitted this testimony of Mr. Hill merely as 
background to show the circumstances leading up to the 
payment by Curley of the $3,500 in cash to the Hibernia 
Bank. That is the theory upon which it was done. I thinki 
it is admissible.” (R. 3715) 

Accordingly, there was received in evidence, over objec¬ 
tion of Curley, excerpts from the Massachusetts Supple¬ 
mentary Proceedings. The excerpts were taken from a' 
book about six inches thick recording testimony on definite 
dates. (R. 3176) It will be found at R. 3177, 3188. 

f 

The Curley Testimony in the Boston, Massachusetts 
Supplementary Proceedings 

i 

Curley testified on December 15, 1941, on the subject of 
all monies coming into his hands from January 31, 194i 
to December 15, 1941; that the monies received were in the 
greater part borrowed from friends; that he received 
$4,000 for payment on a broken leg; that he could not recall 
any amounts in the thousands. (R. 3179) The balance of 
the colloquy is set forth: 

Q Did you in August, 1941, pay some cash to the Hiber¬ 
nia Savings Bank? (R. 3180) A I did, but not for myself. 
I seemed to act as a messenger or agent in the transact 
tion. 

Q And the amount that you took in at that time wa? 
taken in in cash? A Exactlv. 

Q. And how much? A $3,500. 

Q You had some moneys at this time yourself, had 
not? A You mean I had some monev? 

m 

Q Yes. A No, not to speak of. 

Q From what source did you get that $3,500? A I gqt 
it from an official of the engineers’ group in Washington. 
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Q What is the engineers’ group? A It is an advisory- 
body of engineers that transacts business there. 

Q That you had some business with? A I did. 

Q Through what bank did you get it, the $3,500 that you 
paid to the Hibernia? A I didn’t receive it through any 
bank. I received it from one of the officials of the engi¬ 
neers ’ group as I have stated. 

Q You mean the actual cash he handed to you? A Yes. 

Q Where did he hand that to you? A In Washington. 

Q You didn’t at that time borrow any money from any 
source? A No, no, no. Not that I know of. 

Q Or receive any from any person in Boston? A No, 
sir. 

Q Did you know of any $3,500 transaction at about that 
time in any other bank in Boston other than the Hibernia? 
A No, I didn’t. 

Q This $3,500 was paid to the Hibernia Bank to take up 
a check of this engineers’ group? A That is right. 

Q You had originally received the check in Washing¬ 
ton? A Yes. 

Q And had cashed it at the Hibernia Bank? A I for¬ 
warded it on for my wife to cash. 

Q And then it developed that there was no bank account 
in Washington, practically? A Yes, I understood that. 

Q Now, from what person of the engineers’ group in 
Washington did you get the $3,500? A James Fuller. 

Q What w-as the name of the engineers’ group? A That 
is the name. 

Q Just the individual name, James Fuller? A James 
Fuller. 

Q And just what w-as your business association with that 
group? A Why, I would say I worked with them in the 
development of business. 

Q Was it a corporation? A Yes, sir. 

Q And were you a stockholder in it? A I would say 
yes. 
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Q And for what was the check for $3,500 give yon? A 
To meet certain obligations. 

Q To yon? A Yes. 

Q And in the cashing of the check did yon forward it 
to Mrs. Cnrley, who was merely a messenger for yon in 
getting the money? A Exactly. 

Q And what was done with the $3,500 which she obtained 
for yon from the Hibernia Bank? A I believe that two 
or three thousand dollars was sent out to Winnemucca to 
save the mine at the time, and the rest to discharge some 
local shopkeeper’s bill. 

Q Did yon send the money out to Winnemucca? A No, 
she sent it out. 

Q Under your direction? A Yes. 

Q Well, was the whole $3,500 sent out there? A Nlo, I 
said about $2,000 or $3,000, and about $500 was utilized to 
take care of local bills, as I recall it. 

(Examination by Mr. Murray.) 

Q And with reference to this transaction in which the 
amount of $3,500 was received from the engineers’ group 
in Washington, did any of that come to you personally 
ultimately or was it all disbursed on behalf of the project 
on which the money came to you? A As I stated, I Util¬ 
ized the money to make payments on the mining property 
and on some local bills. 

i 

i 

January 5, 1942: 

I 

“Mr. Murray—(I guess this is Mr. Murray talking): 

“ There was a check from Mr. Fuller, designated as the 
Engineers’ Group. 

“The Court. Yes. 

] 

“Mr. Murray. That was for $3,500, and a Joseph Maney 
check in the sum of $1,000, and there was $100 a month, I 
believe for seven months, from the Metropolitan Life In¬ 
surance Company, $700. There were some borrowings in 
addition to that.” (R. 3184) 
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A further excerpt from the proceedings show that the 
Municipal Court of the City of Boston was satisfied that 
Curley had property not exempt from being taken on ex¬ 
ecution, (R. 3186) and that upon sale of his property, par¬ 
tial payment should be made in satisfaction of the judg¬ 
ment, (R. 3187) and that the order of execution was a 
perpetual one until the judgment was fully satisfied. (R. 
3188) 

This concludes a review of the Government’s case. 

Court Denies Motions for Directed Verdicts. 

Smith put in character testimony. (R. 3198-3218) 

The Jury was asked if they had read an editorial in the 
Washington Post, January 6,1946 and the Court concluded 
from their silence that none had. (R. 3219-3220) 

Motions for Directed Verdict were made on January 4, 
1946, by each of the defendants. (R. 2868-3022) The argu¬ 
ment of Curley on the Motion is found at (R. 2996-3005; 
R. 3105-3127) The Government moved to dismiss Counts 
10 and 12 as to all defendants. Granted. (R. 3136) 

On January 10, 1946, the Motions of Fuller and Curley 
for Directed Verdict were denied; (R. 3140) as to'Smith, 
verdicts were directed as to Counts 1 to 8, inclusive, and 
overruled as to the remaining counts. (R. 3141) General 
directed verdicts of “Not Guilty” were granted Under¬ 
wood and Hall. (R. 3141) 

The Court concluded his rulings by stating: “I refrain, 
gentlemen, from any further comments. I think, in view 
of the fact that the case must continue, it is most appropri¬ 
ate that I should not elaborate upon the evidence or upon 
my reasons for the conclusions which I have just an¬ 
nounced. (R. 3142) 

Curley stood on the motion, as did Fuller. 
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COUNTEBSTATEBnaTT 

The three appellants were jointly indicted in the court below ! 
in sixteen counts. The first fifteen are substantive counts for j 
violation of the mail fraud statute, Title 18 U. S. C. 338. The 
sixteenth count charged a conspiracy under Title 18, U. S. C. 
88, to violate that statute. 

There were four other defendants, Fitzgerald, Desmond, Hah 
and Underwood. Fitzgerald had died when the case was called 
for trial. Desmond obtained a severance on account of illness. 
Hall and Underwood were tried with appellants, but were ac¬ 
quitted by directed verdicts. 

• The prosecution moved to dismiss at the conclusion of its 
case as to counts 10 and 12. The court thereupon directed ver¬ 
dicts as to those counts as to the appellants. The court also 
directed a verdict of acquital as to appellant Smith, on Counts 
1 through 8, inclusive. The case went to the jury as to Fuller 
and Curley on all counts, except 10 and 12. It went to the 
jury as to Smith on Counts 9, 11,13, 14, 15, and 16. 

Fuller was convicted on all counts submitted to the jury. 
Smith was acquitted on Count 9, and convicted on Counts 11, 
13, 14, 15 and 16. Curley was acquitted on Counts 11, 13, 14 
and 15, and convicted on Counts 1 to 9, inclusive, and on Count 
16. 

Fuller was sentenced to serve eight months to two years on 
Count 16, and a like sentence on the substantive Counts, to run 
consecutively. Curley was sentenced on all counts upon which 
convicted to six to eighteen months and to pay a fine of a thou¬ 
sand dollars. Smith was sentenced on all counts upon which 
convicted to serve four months to a year and a day, and to pay 
a fine of a thousand dollars (Tr. 3902). 

A more detailed statement of the case will be found in the i 
discussion of the sufficiency of the evidence and of the participa¬ 
tion of the several appellants. 
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SUFFICIENCY OF EVIDENCE 

The evidence shows that “Engineers Group, Inc.,” began to 
function as early as June 26, 1941 (Tr. 1431, Ex. 5). 

Engineers Group, Inc., however, was not actually incorpo¬ 
rated until October 21,1941, being incorporated under the laws 
of the State of Massachusetts (Ex. 103, 103a, Tr. 1382). 

The defendants rented an office in the name of Engineers 
Group, Inc., at 1022 Seventeenth Street NW. (Tr. 121, Ex. 1). 
While the lease is dated August 1st, they went into possession 
before that date (Tr. 122). A bank account was opened in the 
name of Engineers Group, Inc., on August 23, 1941, in the 
National Metropolitan Bank of Washington, D. C. (Tr. 1431-4; 
Exs. 5 and 6). , 

No capital was paid into the enterprise by the defendants or 
anyone else, either during the time it was a de facto corporation 
or later after it was incorporated, and no stock was ever issued 
(Tr. 1417). The only source of income was from persons and 
corporations who were the victims of the fraudulent scheme 
alleged and proved (Tr. 1417-1S; Ex. ICS). 

Engineers Gronp, Inc., over the period from August 12, 1941, 
to March, 1942, collected approximately 870,000 from the fol¬ 
lowing persons and corporations: 

J. W T . Bishop Co., Worcester, Mass., 83,100, 8-12^41 (Ex. 43). 

J. W. Bishop Co., Worcester, Mass., 82,500, 8-22-41 (Ex. 47). 

L. Rochefort & Son, Worcester, Mass., S3,5S0, 8-1441 (Ey 
61). 

J. J. Powers Co., Cambridge, Mass., $2,500, 8-20-41 (Ex. 58). 

Schweers & Smith, Inc., New' York, N. Y., $3,580, 9-11-41 
(Ex. 83). 

Key W r est Construction Co., New' York, N. Y., S3,650,9-1S-41 
(Ex. 26). 

Key W^est Construction Co., New York, N. Y., 87,200,10-14- 
41 (Ex. 30). 

Key W’est Construction Co., New' York, N. Y., $2,4S0,9-18-41 
(Ex. 23). 

Glen wood Range Co., Taunton, Mass., 85,000,10-10-41 (Ex. 
80). 

John K. Ruff Co., Baltimore, Md., 85,500, 11-9-41 (Ex. 10). 
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Fells Plumbing & Heating Co.,-, Mass., $2,500,11-6-41 ■ 

(Ex. 108). I 

Joseph Engineering Co., New York, N. Y., $3,200, 11-10-41 
(Ex. 108). ‘ I 

Forse Corporation, Anderson, Ind., $3,750,12-19-41 (Ex. 97). 
Forse Corporation, Anderson, Ind., $750, 1-13-42 (Ex. 100). 
Norcor Corporation, Green Bay, Wis., $7,500, 1-12-42 (Ex. 
70). I 

Harold Fuller, employee of Norcor Corporation, Green Bay, 
Wis., $2,500, 3-3-42 (Tr. 969). 

Advertising Metals Display Co., Chicago, Ill., $7,500,1-16-42 
(Ex. 159). I 

In every instance the collection was induced by promises that 
Engineers Group, Inc., w*as in a position to, and would, obtain 
for the depositor a construction or other war contract. The | 
amounts advanced were in the nature of advance fees or de- | 
posits, and it was mutually agreed that they were to be returned 
to the depositor upon demand in the event Engineers Group, ! 
Inc., did not obtain for the depositor a contract. Typical of 
the agreements under which the deposits were made are Exs. 

9. 79, and 95. | 

Not a single victim of the scheme obtained a contract. In 
each instance a demand was made of the Engineers Group, Inc., j 
for a return of the deposit, or failure to demand a return was 
explained by the fact that such demand would have been a use¬ 
less gesture or impossible since Engineers Group, Inc., had | 
become defunct and there was no one upon whom to make de¬ 
mand, as will be seen hereinafter, with references to the 
transcript. 

In addition to the victims who lost their deposits, the de¬ 
fendants sought unsuccessfully to induce many others to pay I 
over money to Engineers Group, Inc., under the same type of 
contract and under the same misrepresentations and induce¬ 
ments (Tr. 1508, 1422. 1944, 2015, 1985, 2118, 2448, 2135). 

The deposits were spent as fast as they were received (Ex. 
106). 

The fraudulent scheme ran its logical course in just about 
eight months. The corporation was abandoned by its officers, 
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and Fuller simply disappeared., leaving no forwarding address 
(Tr. 1396,1441-2). 

All of the officers of the corporation having resigned or dis¬ 
appeared, the bookkeeper of Engineers Group, Inc., levied on 
the office furniture for unpaid salary, and thus ended the activi¬ 
ties of Engineers Group, Inc. (Tr. 1398, 1399, 1643). Subse¬ 
quently the Truman Committee (a Senatorial Committee in¬ 
vestigating the National Defense Program) obtained the records 
of Engineers Group, Inc. (Tr. 1399). 

When Fuller fled, the corporation was truly a wreck. It owed 
the only employee, Davis, for salary (Tr. 1441), Miss Cooksey 
the only other employee having gone (Tr. 1399). It owed rent 
(Tr. 147-9). It owed two hotels $608.12 and $547.44, respec¬ 
tively (Tr. 1706, Ex. 116, 143). Moreover, the bank account 
had in it only $8.00 and numerous bad checks were outstanding 
against the account (Ex. 6 and 7). 

Parenthetically, it may be stated here, for it had tremendous 
probative force as to the absence of good faith behind the enter¬ 
prise, immediately prior to his flight the defendant. Fuller, suc¬ 
ceeded in further victimizing Norcor Corporation of Green Bay, 
Wisconsin (which had theretofore deposited $7,500 with Engi¬ 
neers Group, Inc.), by fraudulently inducing one of Norcor’s 
employees, Harold Fuller, to turn over to him an additional 
$2,500 in cash. Harold Fuller, who had come East to meet the 
defendant, James Fuller, for the purpose of buying machinery 
for reconverting Norcor to war activities, was induced to pay 
over this money to the defendant, James Fuller, on the mis¬ 
representation that Engineers Group, Inc., had advanced the 
money as a down payment on certain machinery. As a matter 
of fact the defendant, James Fuller, had given bad checks for 
the down payment to the vendors of the machinery, the checks 
being drawn on the bank account of Engineers Group, Inc. 
James Fuller had no authority to sign the checks and, more¬ 
over, there was less than $100 in the bank account at the time. 
The result was that the defendant, James Fuller, had the $2,500 
in cash, Norcor lost that additional amount, and the deals for 
the purchase of the machinery were abandoned by mutual 
consent of the vendors and Norcor Corporation when the 
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vendors learned of the fraud on Norcor Corporation (Tr. 960 
and 1551; Exs. 74 to 78, inclusive, and 111). 

The indictment alleged and the proof showed that the victims 
of the fraudulent scheme were induced to pay over the money 
to Engineers Group, Inc., under false and fraudulent misrepre¬ 
sentations. These misrepresentations were contained in the 
written agreements between Engineers Group, Inc., and the 
various victims (Exs. 9, 23, 25, 29, 43, 50, 60, 69, 79, 82, 85, 95, 
132a, 150a to d, and 158); in the brochure or prospectus (Exs. | 
128; 81 and 81a and b) which was freely distributed in an effort 
to influence the prospect as to the stability of Engineers Group, 
Inc., and to induce deposits or advance fees; in the financial 
statement which was disseminated through Dun and Bradstreet 
(Tr. 928-68) and as a part of the brochure; in written communi¬ 
cations on the stationery of Engineers Group, Inc.; in tele¬ 
grams; and orally at the time the deposits were made or in 
negotiations leading up to the deposit. 

The pattern of the relations between Engineers Group, Inc., 
and each of the victims was invariably the same. Fuller, as j 
executive vice president of Engineers Group, Inc., would write 
letters and despatch telegrams excusing the delay in obtaining 
a contract and lulling the victim into the belief that Engineers 
Group, Inc., was a legitimate enterprise, and that the delays 
were unavoidable and not due to any fault of Engineers Group, 
Inc. Invariably the time would come when the victim would 
demand his money back. Then would follow promises to pay 
and other familiar “stalling” tactics. For example: 

(a) Ruff, on January 14, 1942, wrote (Ex. 21) demanding 
his $5,500. This was acknowledged by Cooksey (Ex. 22) advis¬ 
ing it would have Fuller’s attention on his return to the office. 
Ruff testified, however, that he did not get a contract and did 
not get his $5,500 back (Tr. 408). 

(b) LaRocca identified a telegraphic request for extension 
of time (Ex. 27) and letters excusing delays (Exs. 32,33,34,35,i 
38, and 40) and testified (Tr. 259-60) that his companies were 
tendered no contracts and that, although demands were made, 
he did not get back his $2,430 deposited on the Conway Hous¬ 
ing Project, or his $3,650 put up on the Cumberland Properties 

695809—<6 - 2 



6 

Project or his $7,200 put up on the Edgewater Apartment 
Project. 

(c) Gifford wrote on December 8,1941, demanding his $3,100 
which he had deposited on the Alexandria Village Project (Ex. 
49). All he ever received was a bad check for $3,100 drawn on 
Engineers Group, Inc., and signed by the appellant, Donald 
Wakefield Smith, as treasurer (Ex. 48 and Tr. 507). 

(d) Powers was induced to deposit $2,500 on August 20,1941, 
on the pretense that a ten-story office building had been ap¬ 
proved by the District Commission, of Washington, D. C., and 
on which mortgage commitments had been made (Ex. 50). The 
evidence showed that no such building approval or commit¬ 
ments had been made (Tr. 2378, 2381, 2496-8). Next day 
Powers wired (Ex. 51) that he desired to withdraw. Fuller 
wired back August 22nd (Ex. 52) that the cancellation was 
accepted but nevertheless desired that Powers’ check for $2,500 
clear and that Engineers Group, Inc., would air mail special de¬ 
livery its check in a like amount “concluding all negotiations.” 
Then followed a telegram of August 29th from Fuller to Powers 
(Ex. 53) explaining delay by absence from city and promising 
prompt payment. Powers complied with Fuller’s request for 
a letter (Ex. 54) on August 29th. On September 2nd Fuller 
wired that as soon as the treasurer returned “today or tomor¬ 
row” Engineers Group, Inc., would forward check (Ex. 55). 
On September 8th Fuller wired (Ex. 57) that the return of the 
Treasurer had been delayed and requested that to facilitate 
matters a draft be drawn on Engineers Group, Inc. Powers 
drew the draft but was never paid (Tr. 649, 661). (Powers 
had originally stopped payment on his check, but his bank paid 
it through error. Consequently, the bank later reimbursed 
Powers and accepted an assignment of Powers’ claim against 
Engineers Group, Inc. The books and records of Engineers 
Group, Inc., reflect no payment to the bank.) 

(e) Rochefort deposited $3,580 on August 14,1941. Demand 
was made for return on August 27 (Ex. 63). Fuller wired on 
August 29 that upon return of the treasurer the deposit would 
be returned (Ex. 64). September 8 Fuller wired (Ex. 65) that 
the treasurer’s return had been delayed and to facilitate matters 
a draft should be drawn. The draft was drawn but was dis- 


7 


honored (Ex. 66). On September 29 Rochefort wrote to En¬ 
gineers Group, Inc., copy to Curley, referring to the telegram, 
the dishonored draft and to the fact that three weeks had passed 
with no word, and repeating demand (Ex. 67). On October 15 
the deposit was returned (Ex. 68) but out of another victim’s 
deposit (Ex. 106, check stub #82). This was one of three 
deposits returned under similar circumstances, Rocheford’s, 
Bishop, $2,500, and Schweers and Smith, $3,500, a total of 
$9,580. (A glance at the check stubs during the time the tele¬ 
grams went to Rochefort and Powers reciting absence of the 
treasurer from the city is revealing.) 

(f) Schumacher testified that Norcor Manufacturing Com¬ 
pany deposited $7,500 on January 12, 1942 (Ex. 69, Tr. 821) 
and that no contracts were obtained through Engineers Group, 
Inc.; that they asked for a return of the deposit and did not 
get it; that they received a bad check (Tr. 830). 

(g) Leach testified that Glenwood Range Co. deposited $5,000 
on October 10, 1941 (Ex. 79), that no contract suitable for 
their operations was ever tendered (Tr. 1021); that Engineers 
Group, Inc., did not assist his plant in converting to war in¬ 
dustry (Tr. 1047) and explained the reason no demand was made 
for a return of the deposit was because Engineers Group, Inc., 
was insolvent when the six-month life of the contract was over 
(Tr. 1042). 

(h) Forse testified that his company deposited $3,750 (Ex. 
97) on December 19, 1941, and $750 on January 13, 1942 (Ex. 
100), that no contracts were ever tendered (Tr. 1272) and ex¬ 
plained that the reason he did not request return of the deposit 
was that Engineers Group, Inc., “had discontinued business” 
(Tr. 1272-3). 

(i) Anderson, of Advertising Metal Display Co., testified 
that his company deposited $7,500 on January 16, 1942 (Ex. 
158); that no contracts were tendered them; that they at¬ 
tempted to get their money refunded but “there was no one to 
request it of” (Tr. 2675). 

The brochure was exhibited to many of the victims, and was 
shown to be false in practically every particular (Ex. 81a, 94; 
Tr. 1245, Ex. 127; Tr. 2140, Ex. 127a; Tr. 2176). A false finan¬ 
cial statement was given to Dun and Bradstreet by the defend- 
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ant, James Puller (Tr. 928-46; Exs. 71, 71a, 72, 72a, 73). This 
statement was proved to be completely false by the testimony 
of Davis, the bookkeeper (Tr. 1384), and by the bank’s ledger 
sheets, the check stubs and cash receipts and disbursements 
journal (Ex. Nos. 104, 106, 108). • 

Victims of the scheme were induced to pay over to Engi¬ 
neers Group, Inc., the money upon which it operated for the 
eight months of its active existence upon the representation 
that building construction or war contracts would be procured 
for them. Victims were led to believe that two types of com 
tracts were available, (1) housing construction contracts under 
the Federal Housing Administration program, and (2) con¬ 
tracts for war materials with the War or Navy Departments 
or foreign governments, or subcontracts from contractors hold¬ 
ing such prime contracts. 

In the case of construction contracts, to induce the advance 
fee or deposit the victim was told that the Federal Housing 
Administration had made commitments to insure loans to ap¬ 
proved mortgagees under the Federal Housing program, 
whereas the truth was that the Federal Housing Administra¬ 
tion had not made such commitments. These construction 
contract victims were also told that financial institutions had 
made mortgage commitments^ whereas the evidence showed 
that they had not made such commitments. For example: 

(a) It was represented in the Ruff agreement (Ex. 9) that 
the Beverly Terrace Housing project had been approved by the 
Federal Housing Administration District Office and that com¬ 
mitments had been made by the Union Central Life Branch, 
Washington, D. C., whereas the evidence showed no F. H. A. 
approval and no commitments were ever made (Tr. 2379-81). 

(b) ,It was represented in the LaRocca agreement (Key 
West Construction Co.) (Ex. 23) that 243 foundations had 
been approved by the F. H. A. Regional Office at Richmond, 
Virginia, on which commitments had been made by the Morris 
Plan Bank of Virginia. These representations were proved 
false (Tr. 2732 and 2738). 

(c) The same misrepresentations were proved as to the Key 
West Construction Co. agreement (Ex. 25) for Cumberland 
Properties, Inc., project (Tr. 2501 and 2537). 
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(d) The same misrepresentations were proved as to the J.W. j 
Bishop Co. contract (Ex. 43) relating to the Alexandria Village j 
project (Tr. 2292-2308). - j 

- (e) Gifford, of J. W. Bishop Co., also deposited $2,500 under | 
agreement (Ex. 47) on the Hamilton National Bank Building 
project at Twentieth and Pennsylvania Avenue, Washington, 
D. C. The misrepresentations that the District Cominissibn 
had approved the construction and that commitments had been 
made were proved false (Tr. 2377, 2496, 2792, 2796). 

(f) Powers was induced to deposit $2,500 on the same bank j 
building project (Ex. 50) two days before Gifford paid his 
$2,500 and the same representations were made to him. 
Falsity was proved as indicated under (e). 

(g) The Rochefort agreement (Ex. 60) related to ColebroOk 
Housing Corporation, Colebrook, Md. It misrepresented that 
commitments had been made. Falsity was proved by Langlais 
(Tr. 2307). 

In addition to the misrepresentations in the deposit agree¬ 
ments themselves, Fuller made oral misrepresentations to in¬ 
duce the deposits in negotiations leading up to the agreements. 
(See the testimony of the witnesses making these deposits.) 

In the case of Government contracts for war materials thej 
victim was induced to pay over an advance fee or deposit, andj 
to agree to pay a substantial percentage of any orders obtained 
by Engineers Group, Inc., and accepted by the victim. In each 
of these cases it was represented to the victim that Engineer^ 
Group, Inc., was able to get contracts for the contractor suitable 
for his plant, was able to furnish engineering services in ordeif 
to convert the plant to wartime production, and that Engineers 
Group, Inc., was a responsible corporation financially, that 
Engineers Group, Inc., was engineering consultant for numerj 
ous corporations and was a responsible and active engineering 
concern, whereas the truth was that Engineers Group, Inc4 
was a mere shell, was not actually incorporated until October 
1941, had issued no stock, had no capital investment, was finan¬ 
cially irresponsible, dissipated the deposits as fast as they would 
come in, using one depositor’s money to pay back to another 
disgruntled depositor when the pressure became too great to 
withstand, was not able to obtain a single contract for any 
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victim, as has already been shown by references to the tran¬ 
script and exhibits, and was not engineering consultant for any 
corporation. 

As to the engineering staff, the evidence showed that Engi¬ 
neers Group, Inc., did hire a Major Hawkins, a retired Army 
officer who was a graduate of West Point, to survey the Forse 
and Glenwood Range plants. He spent very little time in the 
plants. Engineers Group, Inc., paid Major Hawkins only a 
nominal amount and as a matter of fact failed to pay the bal¬ 
ance; due him for his services (Ex. 124, Tr. 1820). 

Engineers Group, Inc., also did hire a firm of engineers at 
Boston, Howard and Whitman, to make a survey of the plants 
of Norcor Manufacturing Company and Advertising Metals 
Display Company (Tr. 821 and 2656). Two engineers from 
this firm spent a few hours at the plant of each company, but 
books maintained by Engineers Group, Inc., failed to disclose 
any payment whatsoever to this firm for such surveys although 
thejr do disclose the checks to Major Hawkins (see Exs. 105 
and 106, cancelled checks and check stubs; also receipts and 
disbursement book, Ex. 108). These payments to Hawkins 
were the only payments made by Engineers Group, Inc., to 
qualified engineers, although representations were repeatedly 
made that Engineers Group, Inc., maintained a competent staff 
of engineers. 

In the case of Glenwood Range Co., of Taunton, Massachu¬ 
setts, which was induced to pay $5,000, Engineers Group, Inc., 
represented that it was able to obtain a sixteen-million dollar 
contract for Glenwood Range from Amtorg, the Russian Gov¬ 
ernments' purchasing commission. Engineers Group, Inc., 
represented to Glenwood Range, however, that four million 
dollars of this amount was for commission to Engineers Group, 
approximately one-half of which would have to go to certain 
agents of the purchasing commission. This astonishing pro¬ 
posal so shocked the sensibilities of Glenwood Range officials 
that they were not interested in it (Tr. 10 4 4 4 6). 

No other contracts were tendered to Glenwood Range and 
it lost its deposit of $5,000. 

On the question as to the existence of a scheme to defraud 
the jury might well have considered how Engineers Group, 
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Inc., handled these deposits (which it must be remembered 
were to be returned if no contracts were obtained); whether, 
on the one hand, the deposits were safeguarded or spent judic¬ 
iously in an effort to obtain contracts for the individual 
depositors, or whether, on the other hand, they were squan¬ 
dered. Reference to the check stubs and cash receipts and 
disbursement journal and the cancelled checks will show the 
following: 

(a) In August, Engineers Group, Inc., took in $11,680 from 
Bishop, Rochefort, and Powers, that is from August 12 to 
August 22. By September 9, the bank balance showed $46.00. 

(b) In September, Engineers Group, Inc., took in $9,660 
from Schweers and Smith and from Key West Construction 
Company. By October 8, the bank balance was $51.38. 

(c) The Glenwood Range Company’s $5,000 was received on 
October 13, and was deposited. The very next day Engineers 
Group, Inc., drew checks to repay Rochefort and one of the 
Bishop Company’s deposits. 

(d) On October 14, $7,200 was received from Key West Con- j 
struction Company and on November 5 the bank balance was 
$88.58. 

(e) On November 10, Engineers Group, Inc., received $3,200 
from Joseph Engineering Company and five days later the bank 
balance was $85.25. Ruff paid $5,500 on November 9 and the 
bank balance was $15.55 in less than a month. 

(f) While Smith was treasurer Forse paid $3,750 on Decem¬ 
ber 19 and $750 on January 13; Norcor paid $7,500 on January 
12, and Advertising Metal Display Company paid $7,500 on 
January 16. By January 29 the bank balance was down to 
$ 12 . 00 . 

This was certainly ample and substantial evidence from 
which the jury could have concluded, as it did, that the allega¬ 
tions of the indictment were proved and that these deposits 
were induced by false and fraudulent promises, pretenses and 
representations and that the activities of Engineers Group, 
Inc., over this short period of time was nothing more nor less 
than a scheme to defraud contractors who were desirous of ob-j 
taining war contracts in the critical period immediately pre-j 


12 


ceding and following the Japanese attack at Pearl Harbor and 
the declarations of war. 

That the mails were used as alleged for the purpose of execut¬ 
ing the scheme was amply proved and surely will not be se¬ 
riously disputed on this appeal, since it was not in the trial. 
The prosecution conceded at the close of its case that it had not 
offered proof as to the mailing of the letters in counts ten and 
twelve and, therefore, moved for dismissal of those counts 
(Tr. 3135-6). The trial judge, however, preferred that there 
be a directed verdict of not guilty as to those counts instead of 
ordering a dismissal (Tr. 3136). As to the other substantive 
counts, one to nine inclusive, eleven, and thirteen to fifteen 
inclusive, the prosecution did introduce the indictment letters 
upon which these counts were based and did prove the use of 
the mails (Exs. 45,84, 79, 31,32,89, 81,14,16, 99,160, 150a to 
d, 102; Tr. 483.1147, 1024, 229, 230-1,1206, 1034, 178, 621-2, 
1263, 1273, 2667-8, 2452, 397, 400). The stenographer em¬ 
ployed by Engineers Group, Inc., Elizabeth Cooksey, cor¬ 
roborated the victim witnesses as to the use of the mails (Tr. 
2471-6). 

It was for the jury to say whether or not these uses of the 
mails by the defendants were for the purpose of executing the 
scheme. 

Each of the uses of the mails alleged and proved were clearly 
for the purpose of executing the scheme. They were commu¬ 
nications either designed or calculated to be of assistance in 
obtaining the deposits or were communications designed or cal¬ 
culated to lull the victim into a sense of security that all was 
well and he was soon to get a contract. In either event the au¬ 
thorities all hold that such use of the mails is violative erf the 
statute. United States v. Riedel, 126 F. (2d) 81, 83 (C. C. A. 
7); Davie v. United States, 125 F. (2d) 144 (C. C. A. 6); 
Brady v. United States, 26 F. (2d) 400, 401 (C. C. A. 9), cer¬ 
tiorari denied, 278 U. S. 621; Preeman v. United States, 244 
Fed. 1 (C. C. A. 7), certiorari denied, 245 TJ. S. 654; United 
States v. Lowe, 115 F. (2d) 596,598-599 (C. C. A. 7), certiorari 
denied, 311 U. S. 717. See also United States v. Feldman, 136 
F. (2d) 394, 396 (C. C. A. 2), affirmed on other grounds May 
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29, 1944, No. 193, 1943 Term; Guardxdibini v. United States , 
128 F. (2d) 984 (C. C. A. 5). Cf. Hastings v. Hudspeth, 126 F. 
(2d) 194, 196 (C. C. A. 10); Steiner v. United States, 134 F. 
(2d) 931 (C. C. A. 5), certiorari denied, 319 U. S. 774. 

The sentences imposed are less than could have been imposed 
on any one of these substantive counts. Therefore, the judg¬ 
ment will not be disturbed if it can be sustained on any one 
count. And it certainly could not be seriously argued that the 
mailing proved under Count Three, for example, was not a 
use of the mails for the purpose of executing the scheme. That 
count was based upon a letter which actually enclosed the 
check of $5,000 of Glenwood Range Company. Surely the 
taking and receiving of this letter from the mails was a step 
in the execution of the fraudulent scheme. On this Count 3 
both Fuller and Curley were convicted. The same thing can 
be said as to Count 11 which was based on a letter from the 
Forse Corporation enclosing a check and a new note. - On this 
count both Fuller and Smith were convicted. And it is to be 
remembered that all appellants were convicted on the con¬ 
spiracy count. 

Since there was ample and substantial evidence upon which 
the jury could have found, as it did, that the defendants had 
devised a scheme to defraud and for obtaining money and 
property under false and fraudulent pretenses, representations j 
and promises, and that for the purpose of executing the scheme 
the defendants used the United States mails in the particulars 
alleged, we pass to the question as to whether or not the evi¬ 
dence shows sufficiently the participation of each of the appel- 1 
lants in the scheme. If the appellants were shown to be parties 
to the fraudulent scheme, then the use of the mails by onei 
of the schemers knowingly for the purpose of executing it is 
binding on all. Freeman v. U. S., 244 Fed. 1; Ader v. United 
States, 284 Fed. 13; Tincher v. United States, 11 F. (2d) IS; 
Mackett v. United States, 90 F. (2d) 462; Spear v. United 
States, 246 Fed. 250; United States v. Weisman, 83 F. (2d) 470,1 
cert. den. 299 U. S. 560; Baker v. United States, 115 F. (2d)' 
533; Blue v. United States, 138 F. (2d) 351, 359 (C. C. A. 6) y 
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• cert. den. May 1, 1944, No. 789, 1943 Term; Weiss v. United 
States, 120 F. (2d) 472, 475 (C. C. A. 5), rehearing denied, 122 
F. (2d) 675, certiorari denied, 314 U. S. 687; Baker v. United 
States, 115 F. (2d) 533, 540 (C. C. A. 8), certiorari denied, 312 
TJ. S. 692; Alexander v. United States, 95 F. (2d) 873 (C. C. A. 
8), certiorari denied, 305 XT. S. 637; Spivey v. United States, 
109 F. (2d) 181, 184 (C. C. A. 5), cert. den. 310 U. S. 631; 
Sasser v. United States, 29 F. (2d) 76 (C. C. A. 5); Campbell 
v. United States, 12 F. (2d) 873, 875 (C. C. A. 9); SUkworth v. 
United States, 10 F. (2d) 711, 717 (C. C. A. 2), cert. den. 271 
U. S. 664; Tincher v. United States, 11 F. (2d) 18, 21 (C. C. A. 
4), cert. den. 271 U. S. 664; Grant v. United States, 268 Fed. 
443,446 (C. C. A. 6), cert. den. 256 U. S. 700. 

Participation of Fuller 

Fuller’s participation was the most pronounced of all de¬ 
fendants in the case. He was the wheelhorse of the enterprise. 
He was shown to have rented the office. He was the principal 
actor for Engineers Group, Inc., in inducing the deposits. He 
signed each of the deposits or advance-fee agreements. He 
dictated and signed practically all the correspondence and 
caused the use of the mails in the receipt and despatch of corre¬ 
spondence (Tr. 2471-6). He hired the employees (Tr. 278, 
1386). He authorized the expenditures of the corporation’s 
funds (Ex. 106). He received approximately eighteen thousand 
dollars of the corporation’s receipts (Exs. 167, Tr. 2848-9) and 
in addition the $2,500 in cash which he obtained from Harold 
Fuller under the circumstances hereinbefore shown (Tr. 969). 
He gave the false financial statement to Dun and Bradstreet 
(Tr. 928). He caused the bookkeeper, Davis, to prepare the 
false and misleading financial statement used in the brochure 
(Tr. 1415-18). He distributed the brochure, and was the 
principal actor at practically all of the conferences with pros¬ 
pects. In short, he was the principal in the inception of the 
scheme and was the last to leave the sinking ship. 

If the court agrees with the appellee that there was over¬ 
whelming evidence of the existence of the scheme to defraud, 
there could be no question as to Fuller’s participation, for it 
is clear that he was regarded as the principal actor by practically 


every prospect who was interviewed, by practically everyone 
who lost money in the enterprise, and by the two employees, 
the bookkeeper, Davis, and the stenographer, Cooksey. 

I 

Participation of Curley 

Curley acted as Director and as President of the corporation 
from its inception. He permitted himself to be held out as 
president and director prior to its actual incorporation, as will 
be hereinafter seen. 

During the time he was president, Engineers Group, Inci 
collected approximately $45,000 from the following victims: 


Name 

Date 

Amount 

J. W. Bishop Co., Worcester, Mass.... 

8-12-41 

53,100 

2,500 

3.5S0 

2.500 
3,580 
3.650 
7,200 
2 , 4&> 
5.000 
5,300 

2.500 

J. W. Bishop Co., Worcester, Mass. 

8-22-41 

L. Rochefort & Sod, Worcester, Mass..... 

8-14-41 

J. J. Powers Co., Cambridge, Mass... 

8-20-41 

Schwetrs & Smith, Inc., New York. N. Y__ 

9-11-41 

Key West Construction Co., New York, N. Y...... 

9-18-41 

Key West Construction Co., New York, N. Y_.. 

10-14-41 

Key West Construction Co., New York, N. Y. 

9-18-41 

Glenwood Range Co., Taunton, Mass.. 

10-10-41 

John K. Ruff Co., Baltimore, Md... 

11- 9-41 

Fells Plumbing & Heating Co.,_____ 

11- 6-41 

Joseph Engineering Co., New York, N. Y_.~. 

11-10-41 

3,200 

Forse Corporation, Anderson, Ind_______ 

12-19-41 

. *,750 

/ J 

1 



Curley actively aided and abetted in obtaining the deposits 
and advanced fees. For example: 

(a) Gifford testified, beginning at Transcript 461, that he 
was introduced to Curley by Desmond early in August it 
the Copley-Plaza Hotel; that Curley inquired as to his organ¬ 
ization and as to whether they were capable of taking on con¬ 
tract work (Tr. 465); that Curley seemed satisfied, went to a 
public telephone booth for possibly seven or eight minutes, 
returned and said “Mr. Fuller, our man in Washington, was 
about to leave Washington for New York and that he had a 
project that was all ready to materialize, all ready to go.” 
Curley made arrangements for Gifford to meet Fuller in Ne(w 
York that evening. Gifford testified (Tr. 467) that he under¬ 
stood that Curley was part of an organization that was seeking 
contractors who had equipment, personnel, etc., to do contract 
work. He quoted Curley as saying (Tr. 468) that “Mr. Fuller 
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is our man who handles the details of these matters.” Gifford, 
in company with Desmond (Tr. 469), went to New York and 
there met Fuller at the Sherry Netherlands Hotel, where Fuller 
told him all about Engineers Group, Inc., and on August 12, 
Gifford paid over $3,100 under the agreement (Gov. Ex. 43). 
On August 22 (Tr. 499), Gifford entered into another agreement 
(Ex. 47) on behalf of J. W. Bishop Company on the Hamilton 
National Bank project and paid $2,500 to Engineers Group, Inc. 

(b) Powers testified, beginning at Transcript 627, that he 
first met Desmond, then Curley and then Fuller, that Desmond 
introduced him to Curley (Tr. 629) at the Copley-Plaza Hotel 
in Boston, that a Mr. Collins introduced him to Desmond, that 
Curley stated that “this group had several jobs and several con¬ 
tracts and they needed contractors to do them” (Tr. 630); that 
if Powers was interested Curley said he would introduce him to 
Fuller and in fact arranged for Powers to meet Fuller in Wash¬ 
ington; that Curley said (Tr. 631) that he was going to Wash¬ 
ington the next day or the following day and arranged to meet 
Powers in Washington at the office of Engineers Group, Inc.; 
that Curley stated Fuller was a live wire and “had all this 
work”; that in a day or two he came to Washington and met 
Desmond and Curley at the Mayflower Hotel by appointment 
(Tr. 632); that Curley and he and Desmond talked for perhaps 
half an hour and Desmond took him over to Engineers Group’s 
Inc., office where he met Fuller. After discussing the matter 
with Fuller he entered into the agreement (Ex. 50) and paid 
over $2,500 on the Hamilton National Bank project. Powers 
stated (Tr. 650) that in trying to get his money back he talked 
to Curley two or three times on the phone and that Curley said 
that he would talk to Fuller and try to have him send it right 
along. Powers testified that Curley was in the office of En¬ 
gineers Group, Inc., when he and Fuller were discussing the 
contract but did not enter into the discussion. 

(c) Rochefort testified, beginning at page 719, that he met 
Curley in July 1941 (Tr. 721), and that a man named Collins 
contacted him in Worcester, Massachusetts; that through 
Collins he met Desmond (Tr. 722); and that Desmond took 
him and his father to a hotel in Boston and introduced him to 
Fuller and Curley; that Curley said his firm (Rochefort’s firm) 
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was a well-known contracting firm; that they talked for a period 
of time in the room about possible contract work for his firm; | 
tha t Fuller said he would investigate and see if his firm was 
able to perform the work and would contact Rochefort later as 
to when and where they would meet; that Desmond (Tr. 725)' 
contacted him around August 12, 1941, and arranged for him' 
to come to Washington, Desmond accompanying him to Wash-f 
ington; that the next day Curley was in the office when Fuller] 
discussed the agreement (Ex. 60) relating to Colebrook HousH 
ing Project; that Curley was present in the room when the 
agreement was signed. 

(d) Leach, beginning on page 1018 of the Transcript, testi¬ 
fied that he visited the office of Engineers Group, Inc., ii| 
Washington in October 1941, where he met Fuller (Tr. 1023) j: 
that Fuller mentioned Curley as being president of the comf 
pany (Tr. 1027); that he returned to his plant in Taunton', 
Massachusetts, and discussed the proposal of Fuller that Glenf- 
wood Range pay $5,000 to Engineers Group, Inc. 

(e) Hawkins testified, beginning on page 1789, that he 

went to Taunton, Massachusetts, to the Glenwood Rangfe 
Company (Tr. 1808), on November 30, 1941; that on Decem¬ 
ber 3, Fuller requested him to meet him, Governor Curley and 
Smith at the Sherry Netherlands Hotel in New York (Tr. 
1811); that on December 13, the plans having been changecj, 
he went to the Copley-Plaza Hotel in Boston where he met 
Smith, Fuller and Desmond; that on the thirteenth (Tr. 1813), 
he went to the Glenwood Range plant at Taunton by auto¬ 
mobile, accompanied by Smith, Fuller, and Desmond; that 
Hawkins went in the car with Curley; that they went to tfye 
Glenwood Plant, later returning to the Taunton Inn where 
Curley joined them and where he reported to Curley apd 
Fuller; that the “whole party” returned to Boston on Decem¬ 
ber 15, where they went to Governor Curley’s home and wej*e 
entertained (Tr. 1815); that the next day he was asked to vi^it 
other plants in the vicinity of Boston by Curley, being driven 
in a “big, black packard car” by Curley’s chauffeur (Tr. 1818); 
that Curley, Fuller, Smith, and himself then went by tram jto 
Washington, arriving on December 17. j 

• j 
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(f) Haskell testified, beginning on page 1129 of the Tran¬ 
script, that he met Fuller in Washington approximately July 1, 
1941 (Tr. 1132); that he met in the office of Engineers Group, 
Inc., and that Curley was present when he conferred with 
Fuller concerning housing contracts; that he met Fuller by 
appointment (Tr. 1133) and Fuller introduced him to Curley; 
that Curley left the room and Fuller discussed with him the 
matter of contracts; that Curley stated: “I am leaving this 
matter in Mr. Fuller's hands"; that Fuller told him Curley 
was president of Engineers Group, Inc., that as a result of the 
negotiations an agreement was entered into paying $3,580 on 
the Colebrook housing development (Ex. 82); that later (Tr. 
1144) he talked to Curley on two occasions complaining to 
him in Boston about the delay and that Curley promised he 
would take it up with Fuller to see if anything could be done. 
This was in October (Tr. 1145). The second occasion was in 
January 1942, at the Mayflower Hotel in Washington where 
Curley told him he thought he would find that Fuller could 
“work things out.” 

(g) Forse testified, beginning on page 1217 that Curley was 
in the anteroom when Forse was waiting for a conference with 
Fuller on December 15,1941, before he paid over his money and 
he had a conversation with Curley for possibly an hour (Tr. 
1238) during which Curley told him that he was waiting on a 
telephone call to a young man for whom he had secured a trial 
order from the Air Corps so that he could tell the young man 
the good news. 

(h) Scantlebury testified that when Engineers Group, Inc., 
was trying to get him to put up his deposit on December 29, 
1941, he was told that Curley was president of the corporation 
(Tr. 1993); that they went over to the Mayflower Hotel in 
Washington from the office of Engineers Group, Inc., for lunch; 
that Smith accompanied him to the hotel where he met Fuller 
and Underwood; that Governor Curley was pointed out to him 
in the lobby of the hotel. 

(i) Ormsbee, beginning on page 2015, testified at page 2021 
that when Fuller was trying to interest him, Fuller told him 
that the president of his corporation was the former Governor 
of the Commonwealth and an ex-Mayor of Boston, and that 
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he asked Fuller if he meant Mr. Curley and that Fuller replied 
in the affirmative. This was approximately October 10, 194 lj 
(Tr. 2020). 

(j) Turgeon testified, beginning at page 2118, that Fuller 
told him in the summer of 1941 that Curley was connected withj 
Engineers Group, Inc. (Tr. 2121); that later he went to Boston 1 
where at the Copley-Plaza Hotel he met Fuller and Curley in 
a private suite; that Fuller was trying to get him to put up 
$25,000 on some deal and Mr. Curley was in the room within 
ten or fifteen feet but took no part in the conversation. 

A. H. Sturgess, President of Pilgrim Trust Company in 
Boston, testified that Curley recommended Fuller to the Pilj 
grim Trust Company and sought to obtain a loan for Engineers 
Group, Inc. It was Curley's proposal to the bank that the banlt 
make the loan, place the proceeds to the account of Engineers 
Group, Inc., with the understanding that Engineers Group, 
Inc., could not draw the money out but that the bank would 
advise any person inquiring as to the bank account of Engineer^ 
Group, Inc., that the corporation had the account at the bank 
(Tr. 2043). The only possible purpose of such activities on the 
part of Curley was to mislead persons who it was expected 
would be inquiring at the bank as to financial stability pf 
Engineers Group, Inc., and to mislead such persons into be¬ 
lieving that Engineers Group, Inc., had a substantial bank 
account in Pilgrim Trust Company. The loan was not made 
but Fuller did report to prospects that Engineers Group, Inc. r 
had a bank account in Pilgrim Trust Company and had fifteen 
thousand dollars on deposit there (Ex. 81). This clear-cut 
misrepresentation was proved to be absolutely false (Tr. 2041). 

It was moreover represented to Forse (Tr. 1249) that Engi¬ 
neers Group had ten thousand dollars on deposit in this bank. 
Forse checked and found there was no such deposit, and so 
informed Fuller, whereupon Fuller professed to be much pqt 
out at the bank for giving this information, picked up the 
telephone and purported to call the bank and remonstrate with 
the bank’s employee with whom purportedly he was talking 
(Tr. 1249). ^ 

As has been seen, Curley was shown to have knowledge that 
these deposits were being obtained by Engineers Group, Inc., 
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that promises were not being fulfilled, that contracts were not 
being obtained, that demands were being made for a return of 
the deposits, and that the deposits were not being returned. 

The evidence showed that Curley received $3,500 in currency 
from Fuller in Washington, D. C., in August, 1941 (Tr. 3180). 
He used this money to take up a bad check at the Hibernia 
Savings Bank of Boston on August 8,1941 (Tr. 3180 and 3152). 
The evidence showed that Curley was questioned under oath 
in December 1941, about his income during the year 1941 and 
that, although he must have known he was to be questioned 
concerning his income, he failed to remember receiving this 
money from Fuller (Tr. 3178-9). 

Upon realizing that the questioner knew that Curley had 
taken up the bad check at the Hibernia Bank with currency 
on August 8 (Tr. 3180), Curley then testified that the source 
of the currency was “from an official of the Engineers Group,” 
who turned out to be Fuller (Tr. 3182). Asked what his busi¬ 
ness association with the “Group” was, Curley answered: 
“Why, I would say I worked with them in the development of 
business” (Tr. 3182). 

Curley also testified at this hearing that he was a stockholder 
in Engineers Group, Inc. (Tr. 3182) when, as has been seen, 
no capital was paid in and no stock issued. 

Asked at the hearing for what the $3,500 was given him, 
Curley testified that it was “to meet certain obligations” to 
him, Curley (Tr. 3182). 

Curley, a man of prominence, particularly in New England, 
knew that he was being held out to prospects as the president 
and the director of Engineers Group, Inc. 

The evidence showed that Curley was in financial straits at 
this particular period (Tr. 3178, 3187), and that he knew that 
Fuller was financially embarrassed (Ex. 119a; Tr. 1714, 2283- 
92). 

While the defendants were simulating an air of affluence at 
exclusive hotels to impress and mislead prospects, not only did 
Curley try to make the loan at Pilgrim Trust Company, but he 
stood good for Fuller’s credit at an expensive New York hotel, 
the Sherry-Netherlands, in the amount of $1,000 (Ex. 119a). 
The date of that letter to the hotel is October 27,1941. At that 
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time it must be remembered Engineers Group, Inc., had taken 
in $33,590 from Bishop, Rochefort, Powers, LaRocca’s com¬ 
panies, and from Schweers & Smith, Inc., all of which had been 
dissipated (Ex. 106). 

As has been seen, when Forse was sitting in the anteroom 
awaiting an audience with Fuller, Curley, according to the testi¬ 
mony (Tr. 1238) was present and in the course of about an 
hour’s conversation stated to Forse that he, Curley, was wait¬ 
ing on a telephone call to a young man who had developed a 
method of making high octane gasoline; that he, Curley, had 
helped the young man secure a trial order from the Air Corps; 
that he was waiting on a telephone call to tell the young man 
the good news. This was three days before Forse paid his 
money (Tr. 1238) and the purpose of the statement by Curley,j 
who was being held out as President of Engineers Group, Inc., 
was for the jury to weigh and consider. 

The witness Hawkins testified without objection that. Fuller 
told him that Curley “was of gre^t help, had tremendous polit¬ 
ical power, and he referred people to Governor Curley at some 
room in the Mayflower Hotel” and that Curley “received $35.00 
for so much time given to clients, say, fifteen minutes or half afi 
hour; I have forgotten just what the time was” (Tr. 1823-4). 

While the record shows that Curley was president as late as 
December 15, 1941 (Ex. 153), it also shows that Hnderwood 
was president on February 22, 1942 (Ex. 154). Curley did not 
take the stand to testify, so the record is barren as to the circum¬ 
stances surrounding his departure, but certainly, so far as the 
evidence shows, he did so quietly and made no efforts to publicly 
disavow the activities of Engineers Group, Inc., to contact any 
of the persons who had been defrauded, to see that restitution 
was made, or to otherwise hamper the continued fraudulent 
activities of Engineers Group, Inc. As a matter of fact, it 
would appear from the testimony of Hawkins (Tr. 1815-16) 
that Curley was on friendly terms with Fuller at least a fejw 
days prior to his resignation. 

It is clear, therefore, that there was substantial evidence from 
which a jury could have been convinced beyond a reasonable 
doubt of Curley’s guilty participation in the fraudulent scheme 
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and conspiracy. See the case of Motley v. United States, 99 
F. (2d) 683, in which another ex-Govemor and a lawyer sought 
to escape the consequences of a mail fraud prosecution on the 
ground that he was inactive in the enterprise and did not know 
what his subordinates were doing. Morley took the stand, 
denied knowledge and professed good faith and innocence, 
which none of the appellants did in the case at bar, yet the court 
holds that a jury question was presented and upholds the trial 
judge in refusing to direct a verdict of acquittal. See also Red¬ 
mond v. U. S., 8 F. (2d) 24. 

Participation of Smith 

Smith acted as Treasurer of Engineers Group, Inc., and as a 
director from December 15, 1941 (Ex. 137a, 137b, 137c). He 
was active, however, in Engineers Group, Inc., even before 
December 15, 1941, as will shortly hereinafter appear. One 
exhibit shows him as treasurer on December 3 (Ex. 137a), and 
he was in Chicago at the Blackstone Hotel with Fuller, Under¬ 
wood, and Hall when Engineers Group, Inc., was endeavoring 
to obtain deposits from Advertising Metals Display Co., Norcor 
Manufacturing Co., and others. 

Smith was shown to have been active in the solicitation of 
advance fees. For instance: 

(a) Schumacher, starting at page 821 of the Transcript testi¬ 
fied that Norcor Manufacturing Co., deposited $7,500; that he 
met Fuller, Smith, Hall, and Underwood in Chicago (Tr. 823); 
that on January 12,1942, at the Blackstone Hotel he met Fuller 
and his “Group” by appointment in his suite of rooms in the 
hotel. He described the setting (Tr. 826-27) and how Hall and 
Underwood were introduced as majors (the records showed they 
were not majors) (Tr. 2496). On cross-examination (Tr. 840- 
41) he said he did not recall seeing Smith in person; that he 
knew who he was through reports and of his reputation and 
“that to some extent bolstered” his faith in the undertaking. 

(b) Forse, beginning at Transcript 1217, testified that he met 
Smith at the Blackstone Hotel in Chicago on December 6, the 
day before Pearl Harbor, that the meeting was in a suite in the 
hotel by appointment; that Fuller told of the organization and 
names of the men associated with it, etc. (Tr. 1221); that Fuller 
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mentioned Curley as head of the company and that “Smith of 
course was present,” that he made notes of the representations 
made (Gov. Ex. 91); that a $15,000 fee was suggested (TrJ 
1225); that the brochure was mentioned and it was agreed a 
copy would be furnished him (Tr. 1226); that the Glenwood 
Range contract was shown him; that he was told at the meet¬ 
ing that the assets of Engineers Group, Inc., were around two 
or three hundred thousand dollars (Tr. 1229); that he was 
told Engineers Group, Inc., had money on deposit at Pilgrim’s 
Trust Co. (Tr. 1232); that on December 15, he came to the 
office of Engineers Group, Inc., in Washington and there mei 
Fuller, Smith, Fitzgerald and Curley, the latter in Fuller’s 
waiting room, and Smith, Fuller and Fitzgerald in Fuller’^ 
office (Tr. 1240); that at this meeting the prospectus was 
shown him and he put up $3,750 and a $3,750 note; that he inf 
advertently left his signature off of the check (Tr. 1255), went 
to the railroad station, remembered it and telephoned Fuller 
that he would mail him another check or he could put it through 
the bank and he would see if it could be honored anyway; but 
that Smith brought the check to the station and had him sign 
it (Tr. 1256). 

(c) Hamilton, of the Forse Corporation, testified, beginning 
at page 1366, that he met Smith through a Mr. Englehardt ip 
Washington, D. C., on November 29, 1941, that 4^ith “had 
or expected to become associated with an engineering group in¬ 
terested in the placement of contracts for defense work,” that 
he asked Smith as an attorney, relative to fees to be paid to such 
a group of engineers; that Smith said, “a fee in Government 
contracts was permissible provided it covered engineering or 
technical services and provided such fee was stipulated and set 
forth in the contract” (Tr. 1370-72); that Smith said such a 
fee was allowable based on a percentage of business; that later 
he learned that Smith was connected with Engineers Group, 
Inc. 

(d) Forster testified, beginning at page 1442, that he was 
vice president of Hays Manufacturing Company of Erie, Penn¬ 
sylvania; that in the Fall of 1941 he learned of Engineers 
Group, Inc., through a Mr. James Beach, a representative of 
the National Labor Relations Board, in October 1941; that on 
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the nineteenth or twentieth of January 1942, he met Smith 
through Beach (Tr. 1444); that he met Smith at the hotel in 
Erie; that Smith had previously received a list of his manufac¬ 
turing facilities through Beach and said he thought Hays Man¬ 
ufacturing Company was in a position to do war work and that 
through the connections of Engineers Group, Inc., Smith felt 
sure they could get Hays war work; that Smith referred to Hall 
as Major Hall who was well thought of by manufacturers of 
aircraft, which would be an aid in getting aircraft contracts; 
that next morning Beach, Smith, Englehardt and Hall came 
out to the plant to see his father; that Smith repeated (Tr. 
1447) the same representations and said that the fee would be 
six percent of the gross contract to be paid to Engineers Group, 
Inc., by Hays, plus a down payment of $7,000 or $7,500 for 
“preliminary engineering” which down payment would be re¬ 
turned if no contracts were obtained (Tr. 1448); that Hall 
corroborated Smith as to the reliance which aircraft manufac¬ 
turers would place on Hall’s recommendation; that Smith said 
Engineers Group, Inc., had obtained contracts for other man¬ 
ufacturers; that his company decided not to enter into any 
negotiations with Engineers Group, Inc. 

(e) Delaney, beginning at page 1508 of the Transcript, tes¬ 
tified that he was president of Faultless Rubber Company of 
Ashland, ^io; that through a Mr. Blackmore of the National 
Labor Relations Board he learned of Smith in June 1941; that 
he corresponded with Smith from June through August 28, 
1941; that on August 6 he had a telephone conversation with 
Smith when in Washington; that on January 12, 1942, at the 
offices of Engineers Group, Inc., in Washington, he met Smith; 
that he made notes of w'hat Smith told him (Ex. 110, Tr. 1415); 
that the same proposal to pay $7,500, which would be returned 
if no business was received, and a fee of six percent, was made 
to him by Smith; that if new equipment was needed, Engi¬ 
neers Group, Inc., would supply A-l-A priorities and needed 
materials (Tr. 1518); that while he continued to make notes 
he had lost interest in the proposition (Tr. 1520); that Smith 
said Engineers Group, Inc., was doing business with Forse Cor¬ 
poration in Indiana and Schweers and Smith in New York; that 
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he did not do business with Engineers Group, Inc., because he 
concluded that if “that was the way business was obtained in 
Washington through the Government” he “did not want any 
part of it” (Tr. 1532-3). 

(f) Scantlebury, beginning at page 1985 of the Transcript, 
testified that he was associated with Toycraft Rubber Coni- 
pany of Ashland, Ohio; that during December 1941, he met 
Smith in Washington through a Labor Relations man named 
Blackmore who had been associated with Smith in federal latxir 
work; that the meeting was at the office of Engineers Group, 
Inc., that he met a Major or Captain Underwood and that 
Fuller told him Engineers Group, Inc., was taking over Apco- 
Mossburg Company at Attleboro, Massachusetts (which was 
not true—see testimony of L. B. Smith, Tr. 2448) to make shells 
for the Russian Government and that it was necessary to move 
the machinery out of the Apco plant; that Fuller tried to inter¬ 
est Scantlebury in taking the machinery into his plant at Ash¬ 
land, Ohio, for a commission of six percent on any orders that 
Engineers Group, Inc., might get for him; that there was the 
usual discussion about the down payment (Tr. 1990-91) of 
around 85,000; that Fuller gave him a proposed contract sim¬ 
ilar to the Forse contract which it was proposed they enter into; 
that Smith said Underwood had recently been associated with 
them, that he was told that ex-Govemor Curley w&b president 
on December 29, 1941; that they went over to the Mayflower 
Hotel for lunch, he, Blackmore and Smith; that at the hotel 
they met Fuller, Underwood and others; that Curley was 
pointed out to him by Smith in the lobby; that they went into 
lunch; that he, Smith and Blackmore sat at one table; that 
Fuller and Underwood and Curley were there; that after lunch 
they returned to the lobby, that in conversation with Smith he 
took exception to the fact that Engineers Group, Inc., was ask¬ 
ing for the down payment, that he told Smith “he could go to 
Dun and Bradstreet and find out whether w r e had any financial 
standing; you can go to this telephone and find out in Wo 
minutes whether we are worth anything or not. How long 
have you been in business?”—That Smith replied, “Only a 
short time;” that he asked Smith “Well, what do we know 
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about you”—That Smith finally made the statement, “Well, 
they do not make any pretenses of carrying any balances be¬ 
cause they cut their dividends quite frequently and in sizeable 
quantities.” 

(g) Mr. MacGregor, beginning at page 1944, testified that 
he was engaged with Webster Chicago Corporation in the 
electrical business and in the fall of 1941 was looking for 
Government contracts; that he met Clifford Williams in 
Chicago and through him he met Fuller and Smith; that he 
met Smith in a suite of rooms in Chicago at the Blackstone 
Hotel in November or December 1941, on a Sunday morning 
about ten o’clock; that Smith “was very sanguine as to their 
facilities and abilities to help us; that they had done so with 
others who had substantially the same facilities as we have;” 
that Smith said: “We had exactly the sort of thing that fitted 
some of the Government requirements that he and his asso¬ 
ciates were intimately acquainted with and that he was confi¬ 
dent he could obtain for us at least a million or several million 
dollars worth of Government business of a type suited to our 
facilities;” that Smith said Engineers Group, Inc., had ob¬ 
tained Government contracts for others (Tr. 1949); that Smith 
said “they had engineers who were highly respected by Govern¬ 
ment purchasing agents or agencies; they had, as I recall, a 
high ranking former Army officer or perhaps it was a Navy 
officer. As a matter of fact he spoke of several who they had 
who had recently retired from service and were in the Engineers 
Group, Inc;” that this was December 6, 1941; that it was then 
proposed to him (Tr. 1951) that he engage Engineers Group, 
Inc., to secure Government business and the retainer fee asked 
would be fifteen thousand dollars; that the proposal was made, 
he thought, by Fuller who had come into the room. The usual 
proposition was made that the $15,000 retainer would be re¬ 
turned if no contracts were obtained in six months (Tr. 1953); 
that he did not enter into the agreement; that Fuller in the 
presence of Smith said substantially the same thing Smith had 
said (Tr. 1954); the type of contract proposed was Exhibit 
126. MacGregor testified that Fuller gave him a brochure or 
prospectus through Williams (Gov. Ex. 127). 
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(h) C. H. Williams, who introduced MacGregor to Smith, 
testified beginning on page 2135, that Smith interested him 
in working for Engineers Group, Inc. (Tr. 2143) on December 
6, 1941, when MacGregor was interviewed by Smith; that on 
February 11 (Tr. 2173) he talked on the phone to Smith about 
an insufficient funds check of Engineers Group, Inc., and that 
Smith said he would look into it and see that it was made 
good, which was not done. 

(i) Leland B. Smith of APCO-Mossburg Company, Attle¬ 
boro, Mass., testified that about the middle of December 1941 
he met Fuller at his plant; that Fuller made the usual propo¬ 
sition to him about a fee; that later he met Smith at the Sherry- 
Netherlands Hotel in New York through Fuller by appoint¬ 
ment and that he and Smith talked over the possibilities of the 
sale of APCO-Mossburg Company; that he understood the 
money was on deposit in some bank in New York. 

The evidence showed that Smith as treasurer knew the con- 

* 

stant precarious financial straits of Engineers Group, Inc., and 
of its consequent inability to refund deposits which it was 
obligated to return if contracts were not obtained. This is 
demonstrated by the following: 

(a) Davis, the bookkeeper, testified that Smith knew daily 
what the bank balance was (Tr. 1408, 1661-2). He testified 
that the penciled figures on the check stubs indicated the bank 
balance and that the circled figures indicated the amount of 
the overdraft (Tr. 1661-2). It was stipulated (Tr. 1411-12) 
that Smith’s handwriting appears on the stubs 123 through 
338. 

(b) When Smith took over as treasurer the bank balance 
was $115.55. The first check written by Smith was to Hawkins 
for $502.30 and the next to himself for $200.00, which according 
to the check stubs (Tr. 1659) and the bank ledger sheet (Tr. 
1660-1) created overdrafts. 

(c) Moreover, Smith was in the office when Fuller was trying 
to sell Forse on Engineers Group, Inc. (Tr. 1240). Forse forgot 
to sign the check which he gave (Tr. 1255) and telephoned 
Fuller that he would mail another check or he could put it 
through and he would see if he could have it honored anyway. 
So anxious were Fuller and Smith, however, to get the money 
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that Smith brought the check to the Union Station to get Forse 
to sign it (Tr. 1256.) 

(d) In this connection while Engineers Group, Inc., on 
Curley’s introduction, did apply to open a bank account at Pil¬ 
grim Trust Company, Boston, where Fuller had told Forse 
$10,000 was on deposit to Engineers Group’s account, the ac¬ 
count was never opened. Smith, however, executed a signa¬ 
ture card on,behalf of the corporation (Tr. 2065) and a day or 
two later Exhibit 137a came to the bank. Furthermore, Stur- 
gess, President of Pilgrim Trust Co., testified that the indi¬ 
vidual the bank knew as Donald Wakefield Smith applied for 
the same type of loan that Curley wanted, i. e., a loan which 
could have been of no value to Engineers Group, Inc., except 
to mislead those who might inquire at the bank as to the finan¬ 
cial stability of Engineers Group, Inc. It is true that Sturgess, 
when the case was tried four and one-half years later could not 
identify the defendant Smith. However, Smith was shown by 
the testimony of Hawkins (Tr. 1812-1818) to have been in 
Boston at the time Sturgess said Smith applied for a loan of 
$15,000 to $25,000 for Engineers Group, Inc. (Tr. 2075, 2064, 
Ex. 137b). 

(e) As treasurer, Smith frequently wrote bad checks on the 
Engineers Group, Inc., bank account. On one occasion he de¬ 
posited in the bank account of Engineers Group, Inc., his own 
personal check drawn on another bank to cover an overdraft, 
and his own check was returned for insufficient funds (Ex. 7). 

(f) On one occasion Joseph Engineering Co. also demanded 
its deposit of $3,200 back. Smith wrote a check to Joseph 
Engineering Co. for this amount against a deposit of a check of 
Irving Newcomb of $3,750. The Newcomb check was accepted 
by Engineers Group’s, Inc., bank for collection only and pay¬ 
ment was subsequently stopped on it (Tr. 2697). Conse¬ 
quently, the Joseph check was not paid. However, Smith 
knew he was writing a bad check to Joseph’s for $3,200 because 
a reference to the check stubs and to Davis’ testimony will show 
that, even counting the $3,750 deposit as a good one the $3,200 
check would have created an overdraft (Ex. 106). 

Smith knew, the same as Curley did, that Engineers Group, 
Inc., was not getting contracts and that demands were being 
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made for return of the deposits. He himself wrote the Joseph’s 
check and wrote the check to HaskeH. The check stub of the I 
Haskell check indicates that a notation was placed on the stub 
to the effect that the check was to be held. A reference to the 
check stub will also show that the Haskell refund was made out 
of the deposits received in January. The Gifford $3,100 bad 
check was also written by Smith. 

Notwithstanding this knowledge on his part he continued to 
solicit other advance fees or deposits and to aid and assist! 
therein. 

While Smith was treasurer approximately $20,000 was taken j 

in from: • - I 

Date 

Norcor Manufacturing Co_$7,500 1-12-42 

Advertising Metals Display Co_ 7,500 1-16^42 

Forse Corporation_ 3,750 12-19-41 

Forse Corporation- 750 1-13-42 

Of this amount the only legitimate expenditure for engineering 
services to the victims was the small amount paid to Hawkins. 
The balance of this money obtained from these three victims 
was immediately withdrawn on checks drawn by Smith as indi¬ 
cated by the cancelled checks and stubs. 

As treasurer, Smith knew that the corporation was a mere 
shell, had no capital investment, that no stock had been issued 
and that the only source of income was these advanced fees 
or deposits, which the corporation was obligated to return. 

It is difficult to see, therefore, how it can be argued seriously 
that Smith did not actively aid and assist in the carrying out 
of the scheme with full knowledge as to the facts. That the 
mails were being used by Engineers Group, Inc., was constantly 
brought to his attention, as the testimony of Davis and Cooksey 
showed, and w» a foregone conclusion anyway. The opera¬ 
tions of Engineers Group, Inc., in obtaining these deposits and 
in leading the victims to feel secure was clearly demonstrated 
and it was clearly foreseeable by a person of ordinary intelli¬ 
gence that the mails would be used in execution of the fraud. 
Smith was a lawyer, a former member of the National Labor 
Relations Board, and, like Curley, was constantly held out by 
Fuller as a person of prominence who was lending his abilities 
and talents to make Engineers Group, Inc., a success. 
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Discussion of law supporting court’s refusal to direct verdict 
and of sufficiency of evidence on appeal 

The Supreme Court holds that on appeal, where the conten¬ 
tion is made, as it is here, that there was no evidence to warrant 
conviction, the substantial evidence rule applies. The Court 
says, in StUson v. United States, 250 U. S. 583: 

“* * * It must be borne in mind that is not the 
province of this Court to weigh testimony. It is suffi¬ 
cient to support the judgment of the District Court, if 
there was substantial evidence inculpating the defend¬ 
ants which, if believed by the jury, would justify the 
submission of the issues to it.” 

Again the Supreme Court, in Pierce v. United States, 252 
U. S. 239, at page 251, says: 

“There being substantial evidence in support of the 
charges, the Court would have erred if it had peremp¬ 
torily directed an acquittal upon any of the counts. The 
question whether the effect of the evidence was such 
as to overcome any reasonable doubt of guilt was for the 
jury, not the court, to decide. 

To the same effect, see Maugeri v. United States, 80 F. (2d) 
199 (C. C. A. 9); McClintock v. United States, 60 F. (2d) 839 
(C. C. A. 10); Rosenthal v. United States, 45 F. (2d) 1000 
(C. C. A. 8); Riddle v. United States, 279 Fed. 216 
(C. C. A. 5). 

In Sleight v. United States, 82 F. (2d) 459, 65 Ap. D. C. 203, 
it is held that the trial court is not justified in directing a ver¬ 
dict where there is substantial evidence upon which the jury 
may base a conviction. 

In Smith v. United States, 62 F. (2d) 1061, 61 Ap. D. C. 344, 
it is held that defendant’s motion for directed verdict is an 
admission of every fact then in evidence tending to sustain 
plaintiff’s case and every inference reasonably deducible there¬ 
from. 

The Supreme Court, in Gorin v. United States, 312 U. S. 19, 
on January 13, 1941, had occasion to reaffirm the function of 
the trial judge and the jury as expressed in the Pierce case, 


supra, the opinion holding that the trial judge was correct in 
denying a motion for directed verdict of acquittal. The opinion 
points out that 

“It is not the function of the Court, where reasonable 
men may differ, to determine whether the acts do or do 
not come within the ambit of the statute.” 

i 

The opinion then cites the Pierce decision to the effect that the j 
weight of the evidence, including the motives of the defendants, 
is for the jury, not the court, to decide. 

Counsel for appellants recognize (page 1 of Appendix, No. 
9208) that the substantial evidence rule applied on the motion 
for directed verdict and applies here on appeal. They cite the 
Morton case, 79 Ap. D. C. 330, 147 F. (2d) 28, decided subse¬ 
quent to the Hammond case, which they stress. The Morton 
case upholds a verdict based on circumstantial evidence, and 
holds that a jury verdict must be sustained if there is substantial 
evidence, taking the view most favorable to the Government, 
to support it. The Court cites Glosser v. United States , 315 
U. S. 60, which at page 80 of the opinion reminds that cases 
of the type at bar “need not be proved by direct evidence; a 
common purpose and plan may be inferred from a ‘develop¬ 
ment and a collocation of circumstances/ ” 
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ONLY ONE SCHEME WAS CHARGED AND PROVED 

* » % . * I 

Summary of Argument 

• 

A scheme to defraud may contemplate the defrauding otf 
numerous individuals and still be but one scheme. In this case 
the scheme charged and proved was to defraud a class of per¬ 
sons, to wit, contractors who were desirous of obtaining con-| 
tracts growing out of the defense and war effort. The mere fact 
that some of the victims were seeking construction contracts 
and others were seeking contracts for war materials and sup¬ 
plies does not make the scheme a multiple one. The object was 
to obtain advance fees or deposits from as many persons as 
could be induced to pay them. The decisions recognize that' 
in cases of this type, some schemers may withdraw before the 
scheme has ended and others may join the scheme after it hai * 
commenced. 


Argument 

• ' » » , “'*. •* * • 

The indictment charged a single scheme to defraud a class 

of persons, to wit, contractors who were desirous of obtaining 
(a) various types of construction work, (b) manufacturing 
contracts growing out of the war and (c) engineering services 
necessary for construction and for conversion of plants to war 
activities. The indictment in Paragraph I • thereof clearly 
charged that the scheme contemplated that this class of persons 
would be defrauded. Even though numerous persons were 
victimized, and many others were approached by the defend¬ 
ants for the purpose of inducing the same type of deposits, and 
even though two types of contracts were represented as being 
available, there was only one continuing scheme. A single 
scheme to defraud may have several objects. Varying methods 
may be used to carry it out and many different individuals may 
be victimized by it. (Van Riper v. U. S. 13 F. (2d) 961; U. S. v. 
MacAlpine, 129 F. (2d) 737). 

The mere fact that Engineers Group, Inc., for the first four 
months seemed to emphasize construction contracts and then 
turned to victimizing manufacturers seeking to convert to the 
manufacture of war goods does not render the scheme multiple. 
As a matter of fact, the defendants were seeking to victimize 
both classes of contractors at the same time. They sought to 
interest Glenwood Range Co., Taunton, Massachusetts, as 
early as October 10, at the very time they were carrying on 
negotiations with various building contractors. Ormsbee tes¬ 
tified that he was treasurer of Taunton Pearl Works of Taun¬ 
ton, Massachusetts, that Mr. Desmond came to see him in his 
office and that in October 1941, he visited Fuller in Washington 
as a result of a telephone call requesting him to come to Wash¬ 
ington, “that they had several contracts they thought might 
fit into my production facilities.” Ormsbee received a letter 
dated October 10, 1941 (Ex. 132, a, b, c), in which Engineers 
Group. Inc., was seeking to get him to sign the same type of 
agreement (Tr. 2015-2022). 

Turgeon (Tr. 2118) said it was in the summer of 1941 when 
^they were after him; on cross-examination he said it was ap- 


proximately in June 1941; that at any rate, it was the “early 
summer” (Tr. 2125). ' ' I 

The faet that Curley might have resigned on December 29th 
and that Smith came in after the venture was under way, is of 
no consequence. It is not unusual in a case of this type for 
some to drop out and others to come in ( Van Riper v. 27. S., 
supra; Blue v. 27. S., 138 F. (2d) 351; Baker v. 27. S., 115 F. (2d) 
533; Bogy v. 27. S., 96 F. (2d) 734; Kaplan v. U. &, 18 F. (2d) 
939). 

Parties to a fraudulent scheme cannot escape the conse¬ 
quences of their acts by merely resigning (Miller v. 27. S., 277 
F. 721; Deacon v. U. S. 124 F. (2d) 352). They must affirma¬ 
tively and effectively withdraw (Eldridge v. U. S., 62 F. (2d) 
449). And one may join a fraudulent enterprise after it is 
under way and, if he learns of its fraudulent character and re-! 
mains a party to it, notwithstanding his knowledge of its fraud¬ 
ulent character, he is responsible for not only what goes on 
during his participation but what has gone on before it 
(Nyguist v. 27. S. 2 F. (2d) 504; Van Riper v. 27. S., supra ; 
Allen v. U. S., 4 F. (2d) 688). 

POOR DEBTOR COURT TESTIMONY 

Summary 

This testimony, if relevant and material, was admissible oh 
authority of Feldman v. United States, 322 U. S. 487. * It was 
relevant and material to show Curley’s connection with En¬ 
gineers Group, Inc., and the relationship between him and his 
codefendant, Fuller. 

Argument 

I 

The Government called a stenographer (Tr. 1918), who iden¬ 
tified a transcript of the testimony of the defendant, Curlejf, 
which had been taken in supplementary proceedings in thh 
Municipal Court of the City of Boston. The testimony was 
taken on behalf of the judgment creditor, the City of Boston, 
which had obtained a judgment against Curley. Curley was 
being questioned in that proceeding concerning his receipts pf 
money during the year 1941. A portion of his testimony, relat¬ 
ing to the receipt of $3,500 in currency in August 1941, was 
received in evidence (Tr. 3175-6). It was offered earlier in 
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the trial (Tr. 1921 to 1944,2014) but the trial judge withheld his 
ruling on its admissibility until practically the end of the trial. 

This testimony, if relevant and material, was admissible 
(Feldman v. United States, 322 U. S. 487). It was relevant and 
material because: 

(a) It constituted an admission by Curley that he was asso¬ 
ciated with Engineers Group, Inc., and that his function with 
the enterprise was “the development of business.” 

(b) It was an admission by Curley that he received $3,500 
in currency in Washington, D. C., from James G. Fuller, Execu¬ 
tive Vice-President of Engineers Group, Inc., in August 1941. 

(c) This testimony showed that Curley was in need of money 
at this particular time. 

(d) It disclosed a close relationship between Curley and 
Fuller. 

It is argued on behalf of Curley that at most this testimony 
simply showed a personal transaction between Fuller and Cur¬ 
ley, and, therefore, was irrelevant and immaterial. The short 
answer to this argument is that, even if it did show only a 
personal transaction between the two individual defendants, 
nevertheless it was relevant and material testimony. It is well 
settled law that in cases of this type the relationships and asso¬ 
ciation between the parties may be shown in evidence, even 
though the acts were not in furtherance of the common criminal 
design (U. S. v. Greene, 146 Fed. 803, 826; Kanner v. U. S., 34 
F. (2d) 863; DeVoe v. U. S. 103 F. (2d) 584). 

Proof of prior acquaintance and association between alleged 
conspirators is competent. It tends to show that their entering 
into the conspiracy charged was not improbable ( Minner v. 
U. S., 57 F. 2d 506). 

It should be pointed out in this connection that while the 
books and records of Engineers Group, Inc., did not show Curley 
receiving any money from the Group, they did show Fuller 
drawing out approximately $18,000. 

The jury could have concluded, however, that it was not 
merely a personal transaction between Fuller and Curley. It 
must be remembered that at this time Engineers Group, Inc., 
was not even a corporation. It was then truly a “group” of 
individuals, consisting of at least four of the defendants, Fuller, 


Fitzgerald, Desmond, and Curley. Curley had obtained from 
Fuller a check of one Irving Newcomb for $3,500 which Mrs. 
Curley cashed at the Hibernia Savings Bank of Boston. The 
check was not honored, and a second check of Newcomb’s f<j>r 
the same amount was substituted at the bank. The second 
check was not good and the bank called on Curley to make it 
good. Curley then obtained the $3,500 in currency from Fuller 
and paid the bank, taking up the bad check and delivering it to 
Fuller (Tr. 3151). ! 

It must also be remembered that the evidence showed that 
this same Irving Newcomb later gave a check which was de¬ 
posited in Engineers Group, Inc., bank account on February 6, 
1942, in the amount of $3,750, which was accepted by the bank 
for collection only and upon which payment was stopped 
(Exs. 161, 162, 163). I 

Counsel urge that this must have been a personal transac¬ 
tion between Fuller and Curley because, they say, at the tiihe 
Curley is shown to have paid the bank in Boston the $3,5(1)0, 
August 8, no money had been received by Engineers Group 
from any victim. It is true that the prosecution was not able to 
show any victim paying over money to Engineers Group, Irjc., 
before August 12 when J. W. Bishop Company paid $3,100, 
and August 14 when Rochefort paid $3,850, but it is quite pos¬ 
sible that the prosecution did not discover all of the victims of 
this scheme. Of more significance than this, however, is the 
fact that the date of the receipt of the Rochefort money and 
the receipt of $3,500 by Curley from Fuller almost coincide 
and that on the cash receipts and disbursements journal the 
Rochefort deposit is not accounted for. 

But the evidence was relevant and material, and, therefore, 
admissible under the Feldman decision, even if it be considered 
as only showing a purely personal transaction between the two 
codefendants, on the authority of the cases hereinbefore cited. 

THE COURT DID NOT ERR IN PERMITTING EXHIBITS TO GO 

TO THE JURY ROOM 

Summary of Argument 

This is a matter within the court’s discretion and no abtase 
of discretion is shown. The authorities hold that it is proper 
for exhibits to go to the jury room. 
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Argument 

The record shows as to the exhibits that the court on request 
of the jury permitted Exhibits 173 (d) and 173 (e) (the New¬ 
comb $3,500 checks) and Exhibit 127 (the brochure) identified 
by Donald MacGregor and C. H. Williams (Tr. 1960 and 2140) 
to go to the jury room. 

The matter of whether or not the exhibits could go to the - 
jury room, if the jury should request them, had already been 
decided by the court. Counsel for the Government and for the 
defendants had taken opposite positions about it during the 
trial and the argument and it will be-noted on page 3746 of the 
Transcript that after the court had charged the jury, counsel 
for the Government suggested that unless the court should 
tell the jury whether they could get the exhibits the jury would 
feel that they could not have them, whereupon the Court 
stated: “I will tell them that if they desire all or any of the 
exhibits they may call for them.” Then on page 3749 the 
Court stated to the jury: 

“Finally, ladies and gentlemen, there are many exhibits 
in this case. It may be that you will desire to have those 
exhibits sent to the jury room for your reference and 
examination. If so you will indicate your desire to the 
Court, and those exhibits will be sent to you. You may 
retire.” 

The court having decided the matter, and rightly so, there 
was no occasion for the Judge to assemble all of the counsel in 
the case either in his chambers or in open court simply for the 
purpose of telling them that the jury had asked for certain 
exhibits and that he was going to allow the jury to have them. 
He had ruled on the matter and counsel’s objections had been 
heard and overruled. It is settled law that exhibits may go to 
the jury room. 

The taking of papers, memoranda, or exhibits by the jury 
to their room is a matter primarily within the sound judicial 
discretion of the Court {Murray v. United States, 76 App. D. C. 
177; 130 F. (2d) 442). In that case a copy of the stenographic 
transcript of the testimony went to the jury without leave of 
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court or agreement of counsel, yet the court affirmed the judg¬ 
ment, since prejudice was not shown. (See also Finn v. Law- 
son, 63 App. D. C. 370; 72 F. (2d) 742.) 

Consent of counsel is not necessary (Brien v. Beck, 13 D. C. 
Reports 82). The general rule is that the trial court may, in 
its discretion, properly permit the jury to take with them, on 
retiring to consider their verdict, the writings and other tan- ' 
gible objects which have been admitted in evidence, even with¬ 
out the consent of the parties (64 C. J., page 1026, par. 817, and j 
the numerous cases there cited). (See also Kemler v. United 
States 133 F. (2d) 235 (C. C. A. Mass.).) j 

In Wheeler v. United States, 77 F. (2d) 216 (C. G. A. Cal.), 
it is held that in a prosecution for using mails to defraud, the 
sending of certain exhibits to the jury room, pursuant to re¬ 
quest after the jury retired, is not error. j 

Whether exhibits shall be sent to the jury room is discre¬ 
tionary with the trial judge {Silkworth v. United States, 10 F. 
(2d) 711, cert. den. 271 U. S. 664; Little v. United States, 73 F^ 
(2d) 861, 96 A. L. R. 889; Petersen v. United States, 287 F. 17; 
Norcott v. United States, 65 F. (2d) 913; Somberg v. United 
States, 71 F. (2d) 637). • | 

. - I 

THE COURT DID NOT ERR IN PERMITTING A PORTION OF THE 
TRANSCRIPT TO GO TO THE JURY ROOM 

, * ; t **| 

i. 

Summary of Argument i 

I 

The testimony, having gone to the jury room without object 
tion, prejudicial error is not made to appear. It was a mattejr 
within the Court’s discretion. 

j 

Argument 

The record indicates that after the jury had been out about 
two and one-half hours it requested the transcript of testimony 
of the witnesses, Haskell and Gifford; that prior to the submis¬ 
sion of the testimony to the jury all counsel edited it to elim¬ 
inate colloquy and typographical errors; and that it was sub¬ 
mitted to the jury with a note from the Court to the effect that 
if the jury should read any of the testimony it should read all 
of it. 


i 

i 
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It is to be noted that counsel did not object to the Court’s 
compliance with the jury’s request, and in fact cooperated by 
editing the testimony to eliminate colloquy between the court 
and counsel and typographical errors. Under these circum¬ 
stances it cannot be said that prejudicial error is shown. 

As has been seen, this court in Mwray v. United States, 130 
F. (2d) 442, 76 Ap. D. C. 177, affirmed a judgment, where a 
stenographic transcript of the trial proceedings was handed to 
the jury upon retiring without leave of court or agreement of 
counsel. In the case at bar it was with leave of court and by 
agreement of all counsel. 

In Miller v. State, 79 S. W. (2d) 328,128 Texas Cr. R. 129, it 
was held not to be reversible error that the court permitted the 
jury, after retiring, to read transcript of the testimony of a wit¬ 
ness in the jury room rather than have the court reporter read 
it to the jury in the courtroom. 

Permitting the jury to read a transcript of testimony of wit¬ 
nesses, or having it read to them, upon request of the jury, ap¬ 
pears to be a matter of discretion with the trial judge ( Willard 
v. State, 217 N. W. 651, 195 Wis. 170; Miller v. State, 267 P. 
673,40 Okl. Cr. 72; Jarvis v. Commonwealth, 54 S. W. (2d) 307, 
245 Ky. 790; Compton v. State, 176 S. E. 764,179 Ga. 560; State 
v. Logue, 223 P. 4S2,115 Kan. 391; People v. Kasem. 203 N. W. 
135, 230 Mich. 278; State v. Bavier, 98 A. 431, 89 N. J. Law, 
214; Byrd v. State, 235 S. W. 891,90 Tex. Cr. R. 418; Johnson v. 
State, 57 So. 499, 3 Ala. Ap. 155; State v. Ruhaka, 72 A. 566, 82 
Conn. 59; State v. Perldns, 120 N. W. 62, 143 Iowa 55, 21 
L. R. A. (N. S.) 931; Commonwealth v. Bolger, 79 A. 113 (Pa. 
1911)). 

In United States v. Hammond, 226 F. 849 (reversed on other 
grounds, 246 F. 40), it is held that where a jury had asked that 
certain testimony be read to them, the trial judge might suspend 
the reading when it had reached a point where they announced 
they were satisfied. 

ALLEGED ERROR IN POLLING THE JURY IS NOT SHOWN 

Summary of Argument 

There w*as never any disagreement at all as to the announced 
verdict other than of a clerical nature. There was no disagree- 
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ment at any time as to Smith and Curley on the counts upon 
which they were found guilty. One juror, obviously through 
error, failed to recite that Fuller was guilty on one Count, No. 
11. . The jury was retired to compose any differences and j 
promptly did so. 

Argument 

The return of the verdict and the proceedings on the poll 
appear at pages 3755-79. 

It will be noted that the foreman announced that the jury 
had agreed upon a verdict. He was asked as to each defendant, j 
first as to Fuller. He replied “Guilty on all counts.” Asked 
to specify the counts, he recited “Guilty” as to each count (ex- j 
cept 10 and 12, on which the court had directed a verdict). 

As to Smith, the Foreman announced an acquittal as to | 
Count Nine and a guilty verdict on Counts 11, 13, 14, 15, and 

16. j 

As to Curley, the Foreman announced an acquittal on 
Counts 11, 13, 14, and 15, and a guilty verdict as to Counts 
1 to 9, inclusive, and count 16. 

(The Court had theretofore recorded directed verdicts of ac¬ 
quittal as to all defendants on counts 10 and 12 on motion for 
dismissal by the prosecution as to those counts (Tr. 3142).) 
As to Smith the Court had theretofore diieoted verdict of ac¬ 
quittal on Counts 1 to 8, inclusive (Tr. 3143). ! 

The Clerk then recited the verdict to the jurors, as it was 
announced by the Foreman (Tr. 3756-7) and the jury indicated 
an affirmative response to the Clerk’s inquiry: “And that isj 
your verdict, so say you each and all.” 

Then followed the requests for the poll. The Court directed 
the Clerk to have each juror to expressthe verdict which youj 
have agreed upon” (Tr. 3758-9). 

Since there had been a directed verdict of acquittal as to all 
defendants on Counts 10 and 12 and as to Smith on 1 to 8, in^ 
elusive, it is really remarkable that the individual jurors could 
remember and express with accuracy, count by count, as was 
done, the verdict as to each defendant with as few clerical 
errors as they did. 
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On the poll all twelve agreed as to Curley, with the exception 
that Juror McAuley did not express the acquittal on Counts 
13,14, and 15. 

As to Smith they all agreed except that Juror McAuley did 
not express the acquittal on Count 9. 

As to Fuller they all agreed except that Juror Clarke said 
“Guilty” as to Count 12; McAuley said “Guilty” on Counts 10 
and 12; and Peacock said “Guilty” on Count 12, and did not 
refer to Count 11. 

Therefore, at that stage of the proceeding, Curley and Smith 
had no complaint, and Fuller had no real complaint as to 
Counts 10 and 12, for he had already been acquitted on those 
counts. The only matter of any substance whatever then was 
that the Juror Peacock had not expressed “Guilty” as to Fuller 
on Count 11.* * * 

The Court, as it is well settled it could do, had the jury retire 
to “recheck your own mind and memory to be sure whether or 
not you have individually reported correctly what you under¬ 
stand to be the verdict, and if you have a correction to make to 
be prepared to do it when I send for you” (Tr. 3767). 

The jury returned after a short recess and the three jurors 
corrected what was obviously simply an error, of a clerical na¬ 
ture, too, rather than indicating any real disagreement on the 
part of the jurors. 

The Court then had the Clerk make “the final review of the 
verdict.” The juiy made an affirmative response to the ques¬ 
tion: “And that is your verdict, so say you each and all.” 

A mere recitation of the facts as to the polling of the jury 
clearly demonstrates that there was no error in the trial judge’s 
conduct of the matter. Just how he could have been more 
solicitous of the rights* of the defendants is beyond compre¬ 
hension. 

See the case of Humphries v. District oj Columbia, 174 U. S. 
190. In that case there had been no opportunity to poll all 
twelve jurors because one was sick and not in court when the 
sealed verdict was read. The Supreme Court said: 

“ # * * So the objection rims to the fact that at 
the time the verdict was opened and read each of the 
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twelve jurors was not polled, and each did not then and 
there assent to the verdict as declared.' That generally 
the right to poll a jury exists may be conceded. Its obi 
ject is to ascertain for a certainty that each of the jurors 
approves of the verdict as returned; that no one has been 
coerced br induced to sign a verdict to which he does noi 
fully assent. It is not a matter which is vital, is frel- 
quently not required by litigants; and while it is an uni 
doubted right of either, it is not that which must be found 
in the proceedings in order to make a valid verdict.” i 

This Court, in Bruce v. Chestnut Farms-Chevy Chase Dainji, 
126F. (2d) 224holds: 

I 

. “There can be no question of the right of a juror, when 
polled, to dissent from a verdict to which he has agreed 
in the jury room, and when this happens, the jury should 
either be discharged or returned to their room for further 
deliberation.” I 

. 4 v ' V - . • ^ * [ 

Therefore, even if the poll in this case had disclosed any real 
dissent, the trial judge would have been correct in permitting 
the jury to return to the jury room. Since the jury promptly 
returned with unanimous agreement, error is not made to 
appear. ... | 

See also Mattice v. Maryland Casualty Co., 5 F. (2d) 233, and 
cases there cited. 

FULLER'S MOTION TO SUPPRESS THE EVIDENCE WAS 

PROPERLY DENIED 

Summary of Argument 

The documents were corporate records. Therefore, Fuller 
could not complain of violation of his constitutional rights. The 
motion was not seasonably made. The books and records were 
made available to defense counsel both before and during the 
trial. 

Argument 

Fuller's counsel made a motion to suppress the documentary 
evidence after the trial had been under way several days (Tr. 
2860). The motion was written and the government filed an 
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answer. The motion was based upon an alleged illegal seizure 
of the books and records of Engineers Group, Inc., by the Tru¬ 
man Committee, and sought a return of the records to the 
Corporation. 

The motion, coming almost four years after the records were 
obtained by the Truman Committee and two or three years after 
indictment, was, of course, rather late. Since it was not made 
• until after the jury was sworn and the trial was well under way, 
it should have been denied on procedural grounds. The motion, 
as in Segurola v. United States, 275 U. S. 106, was a mere 
afterthought. . . 

It is recognized, of course, that the rule of procedure must 
yield where it appears to the trial judge that the constitutional 
rights of the moving defendant have been violated. However, 
in the case at bar it was clear to the court that Fuller’s consti¬ 
tutional rights had not been violated, since the records which 
had been obtained were corporate records (Wilson v. United 
States, 221 U. S.361). 

It will be noted, and will not be denied, that Government 
counsel had made the books and records, correspondence and 
files of the corporation available to defense counsel both before 
trial and throughout the trial, so that they might prepare their 
defense (Tr. 130). 

: The documentary evidence would have been subject to sub¬ 
poena, even had it been ordered returned to Engineers Group, 
Inc. (Wilson v. United States, supra). 

CONCLUSION 

In conclusion, therefore, it is respectfully submitted that the 
evidence in this case not only amply justified, but required, its 
submission to the jury; that the attacks upon the trial judge’s 
rulings and conduct of the trial are wholly unjustified by the 
record, which reflects that the trial judge was the personification 
of fairness, patience, and tolerance throughout a long and diffi¬ 
cult trial, and that he was alert at all times to the protection 
of all the rights of the accused; that the charge of the court, 
with which counsel appeared to be satisfied at the time (Tr. 
3744 t- 49), was accurate, complete, and fully justified in all re¬ 
spects upon abundant authority; and that the jury’s verdict, 
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based as it is upon substantial and convincing evidence, should 
not be disturbed on appeal. 

Edward M. Curran, 

United States Attorney. 
William A. Paisley, 

Special Assistant to the Attorney General. 

John F. Kelley, Jr., 

Special Assistant to the Attorney General, j 
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I 

After reading the briefs filed by the parties herein, one 
conclusion, if none other, is inevitable and positive: That 
the evidence inculpating Curley was so insubstantial jthat 
no reviewing Court could sustain the verdicts. There was 
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not a scintilla of evidence of guilty knowledge, participation 
or implication. At no time was Curley’s conduct inconsist¬ 
ent with innocence. Turning to page 5 of the Government’s 
brief, we find enumerated the false and fraudulent misrep¬ 
resentations employed to induce the victims to pay over 
money. Not a single fraudulent act, not a single false mis¬ 
representation, w~as attributed to Curley or proved against 
him. He not only did not commit any but none was author¬ 
ized by him or made with his knowledge. The Government 
could not point to any in their brief nor could any be cited 
on oral argument when the question was put by the Court. 
Perhaps the most important single fact in this case, look¬ 
ing toward fraud, if any, is that Curley never made any 
misrepresentation as to the assets of the Group to any¬ 
one. 

The Government curiously does not distinguish between 
the conspiracy and substantive offenses in their brief. Nor 
was such a distinction made on oral argument. In fact, 
when the Court asked for specific evidence of Curley’s 
implication in the conspiracy, no information was forth¬ 
coming. There was no substantial evidence against Curley 
with respect to the substantive counts, i.e., the counts which 
related to acts done. The only question left on the facts, 
is whether there was sufficient evidence to implicate Curley 
in the conspiracy charged in the indictment. 

What evidence was adduced to prove that Curley con¬ 
spired with anyone to defraud these contractors as charged 
in the indictment? We say, none. The fact that Curley 
did nothing fraudulent is in itself evidence of his not com¬ 
bining with others to do wrong. The fact that he is not 
chargeable with any false or fraudulent pretense contra¬ 
dicts the conclusion that he was a conspirator. Likewise, he 
never made a single misrepresentation, nor a single false 
promise. He did nothing which points to his being a con¬ 
spirator in a scheme to defraud 'with the specific intent to 
use the mails. If the evidence underhung the substantive 
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counts does not disclose crime as to Curley, then obviously 
it must be, if at all, evidence antedating the substantive 
offenses. Search the record and it will be seen that the! 
principal fact against Curley is that he assumed the rolej 
of President of the Group. Obviously, this is not enough. 
His telephone call to Sturges with respect to a possible 
Group account in the future is not enough. His receipt ofj 
$3,500 in cash from Fuller in early August, 1941, in a trans-J 
action in no way connected with the fraudulent schemej 
charged in the indictment is clearly no proof of his being 
in a conspiracy. The foregoing represents the heart of the 
Government's case. We respectfully submit that such proof 
is not only woefully weak but completely lacking in probai 
tive value. (See authorities collected in Point I of our mail} 
brief). The fact that Curley was seen or identified with 
some of the defendants is no proof of his participation in h 
fraudulent scheme. How credulous must we be? Does any¬ 
one for a minute think that Curley was a party to a fraud 
whereby contractors as a class in New England were to b^ 
fleeced of deposits and nothing done for them? That is the 
charge. That is what the Government in its brief main¬ 
tains the proof shows. Did Curley ever misrepresent any¬ 
thing or the assets of the Group? Did Curley ever have 
knowledge that any misrepresentation was made at all 1 ? 
The Government just cannot spell out any concrete evi¬ 
dence of fraud against Curley. A mistake may have been 
made; negligence and carelessness may be present but the 
heinous crime, with the moral depravity which this charge 
represents, is not to be found in the proof against Curley 
in this cause. The very suggestion that a leader in the 
affairs of his community could hope to gouge his constitu¬ 
ents, as charged here, is ridiculous. 

* 

Point II of our main brief argues that there was no inde¬ 
pendent evidence aliunde the declarations of others con¬ 
necting Curley with the alleged scheme to defraud or con¬ 
spiracy charged in the indictment. Aside from the facts, 


we maintained that the law requires independent evidence 
that the conspiracy existed, citing Glosser v. United States, 
315 TJ.S. 60, 74, before the declarations of others could be 
considered binding on Curley. Yet, the Court Below did 
not limit the declarations rule to the order of proof doc¬ 
trine but permitted the declarations of Fuller and others 
to go in wholesale. At the conclusion of the Government’s 
case, the Court Below did not point, nor did the Govern¬ 
ment, to any independent substantial evidence connecting 
Curley with the scheme and conspiracy charged. 

The law on this subject is fully stated and analyzed in 
United States v. U. S. Gypsum Company, et al, decided June 
15, 1946, by a three-judge statutory Court in Civil Action 
No. 8017, District Court of the United States for the Dis¬ 
trict of Columbia. A previous opinion of the three-judge 
statutory court aforesaid in the same cause is relied upon 
in Point III of our main brief. 

We appreciate the fact that the decision dismissing the 
conspiracy charge in the Gypsum case is not controlling as 
such but we respectfully submit that it is highly persuasive 
in the light of the fact that three eminent Federal jurists 
decided the cause, including a member of this Court. 

In our opinion the discussion of the law of conspiracy 
contained in the Gypsum opinion aforesaid is exhaustive, 
scholarly and accurate. We respectfully ask this Court to 
follow and adopt the opinion, insofar as germane, as con¬ 
trolling in the instant cause. See pages 60-69 thereof. 

We call the following propositions discussed in the 
Gypsum opinion to the attention of this Court: 

(A) In determining questions of fact a jury cannot 
draw an inference where the evidence does not warrant it. 
(Page 60, Gypsum opinion) In this connection we have 
already directed this Court’s attention to Chenery Coop, 
et al vs. S. E. C. (Page 52, Main Brief) We re-emphasize 
the prejudicial damage of permitting the jury in the Court 
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Below to conclude that Curley had received $3,500 in cash 
from Fuller, the money having been derived from either 
a defrauded victim or a “possible undiscovered victim.” 
The inference was unreasonable, it being “inconsistent with 
the totality of proven or conceded subsidiary facts.” (Page 
60, Gypsum opinion) Equally, the contention of the Gov¬ 
ernment on the $3,500 item is subject to the condemnation 
of the following postulate: 

“A fact may not be inferred from a proven fact or 
facts where unimpeached and uncontradicted testimony 
consistent with such proven fact or facts but inconsist¬ 
ent with the fact sought to be inferred, is in the rec¬ 
ord.” (Page 61, Gypsum opinion) 

How then can the Government here justify the vicious 
inference that Fuller gave Curley some part of the $18,o6o 
he withdrew? 

(B) “In order to render admissible as against oie 
member of an alleged conspiracy the acts or declarations 
of another, the existence of the conspiracy charged and the 
connection of the conspirators with it must be shown inde¬ 
pendently.” (Page 64, Gyusum opinion) Such declarations 
are not admissible against others unless the alleged com¬ 
mon purpose to defraud is first established by independent 
evidence. (Idem) A review of all the independent evidence 
in the instant cause strikingly demonstrates that Curlpy 
never entered a scheme to defraud wherein contractors 
would be induced to put up deposits in return for which 
they would get nothing. Rather, the independent evidence 
demonstrates in those transactions in which he was active 
a course of conduct aimed at performance. As to other 
transactions, he had no part in them whatsoever. 

(C) The Government does not pretend to answer ^he 
force and effect of the Glosser decision. It is interesting to 
note that in the Gypsum case, the Department of Justice 
urged the rejection of the “limitation that declarations of 
one allegedly a co-conspirator are not admissible agaipst 


6 


others until there has been independently proved the exist¬ 
ence of the conspiracy and the participation of the others 
therein.” (p. 65, Gypsum opinion) 

(D) The Government in its brief in the instant cause, as 
in the Gypsum case, asserts that the law requires “slight 
evidence only of connection of an alleged conspirator with 
the conspiracy ...” The Galatas, Van Riper , and other 
cases are reviewed by Justice Stephens at pages 66-69 of 
the Gypsum opinion. It will be noted that it is held that 
‘ ‘ slight evidence ’ ’ of connection of a defendant with a con¬ 
spiracy cannot mean “insubstantial.” 

(E) “The independent evidence which must be intro¬ 
duced by the Government before declarations of one co- 
conspirator can be used to bind another must prove the 
very combination charged.” We call to the attention of the 
Court in particular to the decision in U. S. v. Food and 
Grocery Bureau, 43 F. Supp. 966. The reasoning of this 
decision is clearly in point. 


n. 

At the conclusion of Point VII of our main brief, as else¬ 
where (p. 22, 23) we maintained the Government never 
proved a single continuing scheme. The absence of Curley 
in practically all of the transactions makes this manifest. 
The presence of Thach, Alley and Walsh in the LaRocca 
and Schweers and Smith transactions (Counts 1, 2, 4, 5, 6) 
is further proof thereof; as is the leading role of Stone in 
the Ruff deal (Counts 8, 9); and, Hawkins and others, in 
the Glenwood matter (Counts 3 and 7). Curley was found 
not guilty as to the remaining substantive counts. As to 
them, we find Hall, Underwood and others as the leading 
actors (Counts 11, 13, 14, 15). It is true that Fuller was 
“the common and key figure in all of the transactions.” 

Accordingly, we urged that a fatal variance affecting the 
substantial rights of the accused occurred, citing Berger 


v. United States, 295 U.S. 78; Cromer v. UJ3., 78 U.S. App. 
D.C. 400; 142 F. (2d) 697 (1944). We likewise called atten¬ 
tion to US. v. Lekacos, 151F. (2d) 170 (page 31 of onr main 
brief). Since the oral argument, the Supreme Court re¬ 
versed the Second Circuit in the Lekacos case (which, inci¬ 
dentally, was called to the attention of the Trial Court'in 
the instant cause on the Argument for Directed Verdict.) 
Thus, we respectfully refer this Court to Kottedkos ajnd 
Lekacos v. U. S. and Begenbogen v. U. S. Nos. 457, 4f>8, 
decided June 10, 1946, 14 U.S. Law Week 4427 et seq. | 

Our point is this: if one reads the Appendix to our m^in 
Brief, or the transcript proper, and then applies the ratio 
decidendi of the Lekacos case as decided in the Supreme 
Court, the conclusion necessarily follows that the instant 
cause involved the stringing together, for common trial; of 
many separate and distinct transactions 4 4 related in kind 
though they might be, when the only nexus among them lies 
in the fact that one man participated in alL ,, 

And, to add to the confusion and prejudice in the instant 
cause, the Court below did not charge a single continuing 
conspiracy, although the Government now urges that Jthe 
indictment charged and the proof showed a continuing 
single scheme, (p. 31, Government’s Brief) 


m. 


The Government on oral argument called the attention of 
the Court to U. S. v. Comyns, 248 U.S. 349. An examination 
of the case demonstrates that the adjudication was on de¬ 
murrer. The reliance placed by the Government on jthis 
decision fortifies our position that the incjjctment charged 
and the Government sought to prove, that Curley was a 
party to a scheme wherein the defendants sought payments 
of initial fees by the intended victims, which they intended 
to appropriate to their own use, and did not intend to 
refund, although they knew they could not carry out the 
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agreements. See sub-point VIII, page 65, 66, our main 
brief. We sav the error in the Court below was two-fold: 

(1) There was no proof of Curley’s complicity in such 
a scheme; 

(2) The Court below denied the Curley Prayer for an 
instruction on this vital matter (R. 3808; R. 3S29). The 
Charge to the jury is silent on the subject. 

IV. 

Point VIII(E) and Point IX(A) of our Main Brief 
emphasizes the failure of the Court Below to secure the 
individual verdicts of the jurors. Our argument is strength¬ 
ened by reference to Page 40 of the Government Brief 
which quotes the Court as follows: 

. . recheck your own mind and memory to be sure 
whether or not you have individually reported what 
you understand to be the verdict, and if you have a 
correction to make to be prepared to do it when I send 
for you.” (R. 3767) 

The language clearly reflects the error into which the 
Court fell. It misconceives the entire jury process and the 
function of the twelve jurors. It calls for a caucus, not a 
verdict as understood in the law. 

V. 

PARTICIPATION OF CURLEY 

(Exceptions to Appellee’s References to the Record) 

In its Brief (Pages 15-22, inclusive), the prosecution has 
set out Curley’s participation in the conspiracy and sub¬ 
stantive offenses. Practically none of the evidence is quoted 
or referred to. To correct certain mis-statements and argu¬ 
ments particularly, we submit these corrections and this 
reply. 


The prosecution asserts (Brief, Page 15): ‘ 6 Curley acted 
as Director and as President of the corporation from its 
inception. He permitted himself to be held out as President 
and Director prior to its actual incorporation, as will be 
hereinafter seen.” The fact is: Curley never performed 
one official act as Director or as President,—within the alle¬ 
gations of this indictment. Scarcely any corporate action 
was taken during his term of office. The Group functioned 
de facto and with a corporate seal before legal incorpora¬ 
tion. Curley was not Counsel for Engineers Group. Curlfey 
can be charged with no responsibility here. Robert Thach, 
Esq., was General Counsel,—and from the beginning. Ejte, 
too, permitted himself to be “held out”,—as Counsel and 
Director. He acted as such also. Curley knew Bob Thach 
was Counsel. He had the right to rely on his honest belief 
that the legal affairs of the Group were in good hands ahd 
well guided. Thach declared himself a Director and Stock¬ 
holder. (LaRocea’s testimony). Hurt was Treasurer “pr^or 
to actual incorporation”. Hurt permitted himself, too, to be 
“held out”.—as Treasurer. He functioned as such actively. 
He received and disbursed thousands of dollars paid in by 
these “victims” during this time. Miss Cooksey was Em¬ 
ployed in the office. Davis kept the books. Bivins, Eictyel- 
berger and others permitted themselves to be “held out” 
as Directors “prior to actual incorporation”,—and there¬ 
after. Robertson, Newcomb, Admiral Riggs were active 
throughout. Every presumption of law and every infer¬ 
ence, reasonably to be drawn from the proven facts, p<j>int 
to the good faith and honest belief of Curley and everyone 
of these persons, with respect to everything each did in the 
conduct of Engineers Group, both “prior to its actual, in¬ 
corporation” and always. 

(Brief, Page 15). The prosecution says: “Curley ac¬ 
tively aided and abetted in obtaining the deposits and ad¬ 
vanced fees.” Immediately above this sentence is a list of 
contractors. Opposite their names are laid the dates and 
the amounts paid by each, “during the time he (Curley) 
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was President’’. The total approximates $45,000. The col¬ 
location of this list is slyly significant. Because of that collo¬ 
cation, the assertion, immediately following, that Curley 
“actively aided and abetted in obtaining the deposits and 
advanced fees” argues with colorable logic to the conclu¬ 
sion that Curley aided and abetted in obtaining $45,000, 
and actively. This is error. Curley never “aided and 
abetted in obtaining” a single deposit: nor a single ad¬ 
vanced fee, actively or otherwise, from anyone, at any time, 
for any purpose. Not a line, of the thousands spoken, con¬ 
nects Curley directly or indirectly, actively or circumstan¬ 
tially, with the payment of any deposit or any advanced fee. 
Curley never sought a contractor. It was Curley, rather, 
who was sought by each of the three he introduced. Each 
was a Massachusetts contractor. Each was looking for 
work. Collins, a plastering subcontractor, had done work 
for each. Collins originally stimulated all three. He intro¬ 
duced each to Desmond, whom Collins sought out. Desmond 
then sought Curley. He asked for Curley’s aid, in helping 
them to get work. Obviously Desmond was some kind of a 
broker,—and became to be such. (Rochefort’s testimony, 
Gifford’s testimony). Curley answered that request by re¬ 
ferring them to Fuller. Again, every presumption of law 
and reasonable inference from the facts presume and prove 
Curlev’s honest belief in Fuller. Not a witness nor fact 
disputes that assertion. Curley honestly did what he did 
here, as Thach, Hurt, Cooksey, Davis, Robertson, Newcomb 
and Admiral Riggs honestly did what each did,—and, as to 
them, not one was even indicted. Each did as much or more 
in Engineers Group than Curley. “Victims” paid their ad¬ 
vanced fees, several under the very noses of their attorneys, 
too, when they paid them,—and after lengthy and face to 
face discussion with Fuller. Several made their deposits 
under circumstances indicating their use by Engineers 
Group for its necessary office and travel expenses,—a fact 
these “victims” reasonably must have known and to which 
some so testified. It should be emphasized, that every “vie- 
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tim” was expert, experienced, intelligent and alert in, his 
business. And it was his business he was discussing with 
Fuller. Each was a skilled and able adversary to Fuller. 
He was dealing at arm’s length in the matter at hand. Most 
of them dealt with Fuller for months. Often it was “Jim” 
by the “victim” to Fuller and “Bill” by Fuller to the “vic¬ 
tim”,—and this, too, after months of association with him. 
Every one of those “victims” believed in Fuller. With¬ 
out exception on the part of the “victims”, the officers and 
directors of Engineers Group, during the time under con¬ 
sideration and even for some time after Curley’s resigna¬ 
tion, tnese people believed in Fuller and liked him Very 
much. Of them all Curley alone has been characterized as 
criminal because of this belief and this liking. 

Curley never induced any “victim” to pay any advance. 
He never suggested any deposit. He never negotiated a) con¬ 
tract or assisted in writing its terms. He had no knowledge 
of either, at any time. The inference is plain from thb evi¬ 
dence: Curley would never have associated with Fiiller, 
Thach, Hurt, Eichelberger, Bivins, Cooksey, Davis, uhless 
he believed in them and the purpose of Engineers Giroup. 
Neither would Thatch, Hurt, Eichelberger, Bivins, Cook, 
Davis and the others have associated with Fuller, pnless 
they believed in Fuller and Engineers Group. IMost 
of these persons were people of superior discre¬ 
tion and mature judgment. At no point did the 
evidence show them to be conspirators, associated 
together to violate the law. Curley excepted, the prosecu¬ 
tion does not even contend this. But as to Curley alone, it 
refuses to apply the same yardstick of guilt interpretation 
or innocence which it so readily concedes to these others 
and the “victims” themselves,—and on comparable sets of 
facts. All Curley did was to refer three contractors ^hom 
Collins had caused to meet him. Curley left to each, fbr his 
own decision and entirely uninfluenced by Curley, the ad¬ 
visability of doing business with Fuller. The decisionl to do 
anything was the particular decision of each. It was made 


only after each had investigated fully and to his individual 
satisfaction the particular project in which each was inter¬ 
ested. He personally investigated it. He personally sur¬ 
veyed it. He personally discussed it, not only with Fuller 
but often with Robertson, Newcomb and subcontractors, 
interviewed to obtain knowledge on costs. But never with 
Curley, in any way or at any time,—not once. Hurt’s re¬ 
ceipt of advances,—of which Curley knew nothing; Hurt’s 
disbursement thereof,—of which Curley knew nothing; 
Thatch’s active participation and that of Alley and Walsh 
in “aiding and abetting” LaRocca’s four contracts and 
advances (LaRocca’s testimony), again of which Curley 
knew nothing; these acts were all done honestly, admit¬ 
tedly so -within the theory of this prosecution; so was 
Stone’s introduction of the Baltimore contractor, Ruff, and 
that by others of “victims” on war contracts. Those acts 
constitute a type of conduct and of circumstantial proof 
which bulk large in assessing the value to be given to the 
evidence against Curley. The inconsistency in the demand 
of the prosecution for Curley’s conviction is inherent in the 
testimony upon which the prosecution demands it. There 
cannot be one yardstick for Curley and another for Robert¬ 
son, Newcomb, Admiral Riggs, Thach, Alley, Walsh, 
Hurt, Cooksey, Hall, Underwood, Davis. There cannot be 
one standard for Curlev to which his conduct must be 
squared and in accordance with which he must be judged 
and, at the same time, another standard for others who 
have performed similar acts of comparable character and 
even more pronounced degree. The prosecution cannot 
urge “guilt” and “innocence” at one and the same time, 
with the difference in objective determined only by the 
identity of the one whose conduct is under discussion. The 
essential incongruity in the argument made by the prosecu¬ 
tion against Curley in this case lies in this very willing¬ 
ness on its part to accept as unexceptional acts done by so 
many others who dealt with Fuller, of the same type, cate¬ 
gory and classification, which the prosecution finds criminal 
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when done by Curley and often by him to a much less p r 
negligible degree. It compels the law of the Hammond case 
to stand out in stark necessity for its application to Curley. 
It accentuates unanswerably the error of the Court below in 
refusing that application. 

From (a) to (j) (Brief, Pages 15-19, inclusive), the 
prosecution names certain contractors in whose testimony, 
it argues, evidence appears to connect Curley with this con¬ 
spiracy. Multiplication of names does not spell participa¬ 
tion. Note Government’s references to: Leach (Page 17|); 
Scantlebury (Page 18); Ormsby (Page 18). There is not{ a 
scintilla of evidence to connect Curley with the conspiracy 
in the testimony of any of these -witnesses. The conspiracy 
must first be proved and Curley’s participation in it, before 
anything Fuller may say or do becomes admissible against 
Curley. The prosecution cannot pull itself up by its o-ijvn 
bootstraps. 

Note reference to Forse: (Page 18). Curley is so little 
interested in the business Forse has with Engineers Group, 
—and it is not showrn he knew Forse had any, that he t^lls 
Forse he is waiting to telephone ‘ 4 good news” to a youhg 
man whom he had just succeeded in helping. On argument, 
this innocent statement was distorted into a “come oh” 
for Forse. It was said that we had not produced the yohng 
man to prove Curley’s statement true. What became of the 
law* of the Hammond case! Or the presumption of inno¬ 
cence ! 

Note Turgeon: (Page 19). This testimony discloses tjiat 
the “deal” mentioned referred to aluminum kalunite^ a 
material strategic and then of the most urgent impor¬ 
tance. It w T as scarce. It w T as needed, badly, at once, and in 
great quantities. That information was public, generally. 
Therein lies the key to Curley’s association with Engineers 
Group. From Turgeon’s evidence, it appears that |the 
Group w r as formed, not just to obtain housing contract^ or 
w*ar contracts generally. That testimony is persuasiv^ in 
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explanation of the connection of such men as Curley, 
Thatch, Hurt, Eichelberger and Bivins as associates. 

And the testimony further shows that “Fuller was trying 
to get him (Turgeon) to put up $25,000 on some deal’’ in 
escrow (Brief, Page 19). That circumstance is important 
in resolving the question of Curley’s good faith and his 
knowledge of the method under which advances and de¬ 
posits were to be made, if one is to argue Curley had any 
knowledge at all. But here, as in that of even 7 other con¬ 
tractor, the evidence disclosed that Curley “took no part in 
the conversation” and was given no information thereon. 

Note Haskell: (Page 18). Haskell received and com¬ 
pleted successfully one of these so-called fraudulent proj¬ 
ects. Curley vras not present when Haskell conferred with 
Fuller concerning housing contracts, as stated (Brief, Page 
18). Curley met Haskell. It was casual. He left the room 
immediately. Haskell was “Bill” to Fuller, and Fuller 
“Jim” to him,—the friendly relationship which Fuller en¬ 
joyed with all. Haskell talked with Curley on two occasions, 
but not as the Brief indicates. Neither meeting was pre¬ 
arranged : neither was expected. Haskell happened to be in 
Boston on other business. He happened to go into the 
Parker House. He happened to meet Curley there. Each 
chat was extremely casual. F.H.A. was delaying things. 
Fuller was trying to get approval. That is what Haskell 
told Curley, and in about that time and language. Curley 
remarked that he would take it, up with Fuller, see what it 
was all about. The Mayflower conversation was similar. 
So casual and unimportant was each of these talks that 
Haskell never pursued either of them. Curley believed that 
Fuller could “work things out” for Haskell. The testimony 
is replete with the confidence contractors had in Fuller’s 
capacity to “work things out”. Forse, Gifford, LaRocca, 
Ruff, all continued their confidence in Fuller and his ability 
to “work things out” through months of delay. And each 
of these men was very close to Fuller during those times. 


The prosecution designates their confidence in Fuller as the 
result of fraudulent imposition. They are ‘‘victims ’ 9 in 
their incongruous theory of the indictment, which condemns 
Curley’s confidence, inspired in the same or similar circum¬ 
stances, and with far less opportunity for its (correction) 
or disabuse, as an instrumentality of fraud and Over¬ 
reaching. 

The representation made to Forse (Brief, Page 19) that 
Engineers Group had $10,000 on deposit in the Pilgrim 
Trust Company is extremely interesting. The collocation 
of this sentence is again highly significant. It follows the 
paragraph in which the Sturgess conversation is related 
(Page 19), and inferentially connects Curley with this rep¬ 
resentation made by Fuller, just as the list of contractors 
and the dates and amounts of their payments precedes the 
charge that Curley “ actively aided and abetted in obtain¬ 
ing deposits and advanced fees”. Curley had absolutely no 
connection in any way with this representation made by 
Fuller to Forse. He was not present. He knew nothing of 
it. The jury so found. It acquitted Curley of this count. 
The representation was entirely immaterial. It induced no 
action on Forse ’s part. Forse testified he learned the rep¬ 
resentation was not true. Yet he continued negotiations 
with Fuller: and not because of any persuasion in Fujller’s 
explanation, made after Forse’s discovery, but because of 
the good reports Forse obtained about Thatch. Thereto¬ 
fore LaRocca had testified he would not have entered into 
any of the four contracts he made with Fuller except for 
the representations which Thatch had made to him 
and the recommendation of Thatch given him by ^.lley. 
Curley was convicted of the LaRocca transaction, of jvhich 
he knew absolutely nothing. Thatch was not even indicted. 

Note Powers and Rochefort: (Brief, Page 16). Cutley’s 
connection with these two contractors, each from Massachu¬ 
setts, has already been indicated. Curley’s description of 
Fuller as a “live wire” is used critically as evidence t>f his 
fraudulent purpose. Fuller was a “live wire”! Every sin- 
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gle “victim” who was asked his opinion of Fuller so testi¬ 
fied. One used precisely the same phrase. Gifford was 
deeply impressed by him. Haskell, Forse and others became 
his friends. Everyone respected his ability. That appraisal 
of Fuller remained with these “victims” for months, down 

to the verv end. 

* 

Rochefort found that certain costs, as he estimated them 
in Washington under the contract which he signed there, 
were less than those of his estimator in Palmer, Massa¬ 
chusetts, made up several weeks later. Rochefort was afraid 
he was going to lose money. That is all that disturbed 
Rochefort. He wanted to get out of his contract. And he 
wanted to get his money back. He asked Fuller for it. He 
asked Curley also. He never detailed to Curley any facts. 
He never told Curley why he wanted it back or why he 
thought he was entitled to its return. He never gave any 
reason,—whether a dispute had arisen between him and 
Fuller or that he had made a bad bargain. He just wished 
to get his money back. And he asked Curley. Curley did 
no more in this instance than he had done in the first for 
this contractor, Rochefort. Curley said he would help 
Rochefort, now, in the matter of refund, as then, Curley 
told him he would help him in the matter of work. Roche¬ 
fort got his money back. Curley never knew how the return 
was effected. Curley never knew from w r hat source the 
refund came. Curley was in a political campaign five hun¬ 
dred miles away. He knew only that Fuller had refunded. 
Rochefort told him so. He thanked both Fuller and Curley. 
This circumstance, this act of Curley, characteristic of hon¬ 
esty and good faith on its face, is urged now as indisputable 
proof of Curley’s guilty participation in this gigantic con¬ 
spiracy. The prosecution had failed already to establish 
even knowledge in Curley of the existence of any con¬ 
spiracy. It failed utterly in this incident to prove his guilty 
participation in one, if it ever existed. His conduct toward 
Rochefort, from beginning to end, is unanswerably consist¬ 
ent with innocence. Compare again the conduct of Hurt, 


Thatch, Robertson, Cooksey, Davis, Newcomb, Admiral 
Riggs in their respective deeds done and representation^ 
made. 

The same type of acts surrounds Powers (Brief, Pagb 
16). Powers had negotiated a contract wdth Fuller. He re¬ 
turned at once to Boston. Immediately he discovered busi¬ 
ness had come into his office while he was in and en routje 
from Washington which made it desirable for him to g^t 
out of the contract which he had just signed with Fullejr. 
He stopped payment on his check. The bank carelessly paid 
it. It had to pay Powers. Powders lost nothing. The babk 
pressed to recover. Powers was called upon to help tlje 
bank. He saw Desmond. Desmond had introduced him io 
Curley. Desmond suggested Powers call Curley. He did 
so. Like Rochefort, he told Curley no facts. He, too, jufet 
wanted his money back. Curley said he would speak fo 
Fuller. Later Powers called Curley again. Curley ex¬ 
pressed surprise that he had not received his money. Fuller 
had returned Rochefort his. He said he would call Fuller 
again. Curley never heard from Powers any further. Ai^d 
Curley never heard from anyone else about Powers and tljie 
money. Powers was no longer interested. He left the mat¬ 
ter as it stood. The only reasonable inference Curley or aijiy 
other reasonable man would draw from this episode w^s 
that Powers had received his money, as Rochefort had re¬ 
ceived his. Otherwise, Powers would have continued (to 
press for its return. Curley’s conduct here cannot possiljly 
be distorted to fit into the pattern of the gigantic conspiracy 
which the pleader described in this indictment, with subh 
meticulous care and detail. 

Hawkin’s testimony (condensed, Brief, Page 17) ne^ds 
correction. Curley had neither knowledge of nor connec¬ 
tion with the Glenwood Range transaction,—in any man¬ 
ner. He never knew of the payment of a dollar by Glen¬ 
wood. Anyone who reads the testimony of Hawkins a^nd 
Davis must conclude that Engineers Group had tried, and 
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tried hard, to do a job for Glenwood. The only logical in¬ 
ference to draw from the evidence is that a clash of per¬ 
sonalities within the company caused the refusal of a con¬ 
tract which the younger officials would have liked to have 
accepted but which seemed to call for too much conversion 
and risk by the older officials. The shocked sensibilities over 
the “cut-in” on commissions which Amtorg demanded 
made not so much a plausible excuse for the apparent as it 
did a cloak to conceal the real cause of the refusal. This 
inference is strengthened by Glenwood’s conduct in later 
entering into a combination of stove manufacturers to ad¬ 
vance the interests of the associates therein, while its con¬ 
tract with Engineers Group was still in full force and their 
easing off, almost immediately thereafter, in their relations 
with Engineers Group. So much work had been done by 
the Group, however, that Glenwood never demanded the 
return of its deposit. Their contract, under which they had 
paid it, would have raised some difficulty, at least, in its 
collection, had the company attempted it. Curley knew 
nothing of all this work, or the negotiations and the con¬ 
tract which lead up to it. He was in total ignorance of the 
manner or method of its performance and the objective 
which any party had with reference to anything done about 
it. The only connection which Curley had with all of this 
business was that Curley drove Hawkins,—an estimable old 
gentleman, experienced engineer, and a graduate of West 
Point,—to Taunton, not far from Boston, where there is 
located a very well-known and a good eating place, the Her¬ 
ring Run, in the Taunton Inn. Then: (Brief, Page 17) 
“They went to the Glenwood Plant”. The inference, unless 
studied, is that Curley and Hawkins went to the plant. 
Collocation of words, again. Fortunately the testimony 
showed just where “they” went. Hawkins and the others 
interested in the business at hand went to the Glenwood 
plant. Curley,—who now, it is argued, was so interested, 
and deeply engaged in participation in this conspiracy to 
defraud Glenwood Range—went to the Herring Run in the 
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Taunton Inn and ordered himself a good dinner. Later tlje 
Hawkins party returned from the Glenwood plant to the 
Herring Run, also for dinner, “where he (Hawkins) re¬ 
ported to Curley and Fuller” (Brief, Page 17) . There weje 
quite a few at the table when the Hawkins group returned 
from the plant to this popular eating place. The interesting 
observation is that, when Hawkins was asked if he “re¬ 
ported” to Curley, he said he had not. He “reported” to 
Fuller. 

Later Curley entertained Hawkins, Fuller, and others 4t 
his home. He was, as Hawkins said, a gracious host. He 
was hospitable and friendly to all. Fuller, as usual, whs 
amiable, affable, personable. Not a person in that group, 
nor those in Glenwood Range, had any suspicion of Fuller. 
Nothing which Curley said or did indicates more than the 
host, willingly accepting guests in his home and a citizen 
voluntarily aiding Massachusetts businessmen in attempt¬ 
ing plant conversions or procuring contracts, if proper. Not 
a word of testimony shows Curley intended to defraud any¬ 
one: or to take from anyone his money by false pretenses, 
made either bv himself or in combination with others. It 
strains one’s credulity, even in proof of this indictment, to 
believe that Curlev was in such dire financial neeessitv that 
the only way he had to retrieve himself was to defraud 
neighboring businessmen out of money, which, if Curlpy 
needed, he must have been able to obtain; since the very 
proceedings, from which the prosecution proved that Cpr- 
ley said he had got $3,500 from Fuller,—before Engineers 
Group ever collected a dollar from a single “victim”,—dis¬ 
closed that the Court therein had ordered a monthly p4y- 
ment of $500 in liquidation of the judgment involved in that 
inquiry. Curley could not have been so “broke”! After 
long investigation the Massachusetts Court concluded he 
could pay at least that sum each month. -This Hawlqns 
testimony, then, shows association, a pleasant gathering, a 
congenial separation. As to Glenwood, if important, it 
shows genuine interest in doing a job. All of it is silent 



of any inference that Curley was ever bent on mischief or 
on fraud. 

The Brief (Pages 20 and 21) needs corrections. Several 
statements made on these pages are gratuitously assumed. 
They are arranged, again by insinuating collocation. They 
might mislead unless explained. They cannot remain with¬ 
out answer. 

The Brief reads (beginning, bottom, Page 19): u As has 
been seen, Curley was shown to have knowledge that these 
deposits were being obtained by Engineers Group, Inc.; 
that promises were not being fulfilled; that contracts were 
not being obtained; that demands were being made for a 
return of the deposits and that the deposits were not being 
returned.” No evidence, by the farthest stretch of the 
imagination, shows that Curley had any such knowledge or 
any knowledge which even approaches the description of it, 
as laid down in that paragraph. That paragraph is a gross 
over-statement. It approaches closely to a complete mis¬ 
statement. At best, it is carelessly written. It is unjust to 
Curley in every clause. Curley did not know “these deposits 
were being obtained / 9 He knew nothing of deposits, as 
deposits. The prosecution knows that not a line of testi¬ 
mony proves that he did. The evidence did not prove Curley 
knew a single contract or the terms thereof. He knew noth¬ 
ing about the conditions surrounding advances. All he knew 
of any money having been paid was what one may infer that 
he gleaned from his graciousness in aiding Kochefort and 
Powers, as already related. Not one of the thousands of 
pages of testimony, taken in this case, proves that Curley 
ever wrote even a letter to a “victim”; or suggested, pro¬ 
moted, dictated or induced a contract; or made a represen¬ 
tation; or that he knew anything about the brochure or the 
financial statement; or that he made any representation 
about the assets of Engineers Group; or that he had any 
knowledge of them. In fact, the Curley evidence in this 
case is surprisingly and extremely sketchy. It seems incom- 
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prehensible, in retrospect and after this case has cooled 
from the rendition of the verdict, to understand how the 
Court below, upon any theory of law or fact, could have 
concluded reasonably that there was any evidence again st 
Curley,—let alone substantial evidence— which could held 
him in the trial at all under the test of the Hammond ca^e, 
—which the Court refused to follow. j 

Curley did not know that “promises were not being ful¬ 
filled”. He never knew promises were being made. He 
never knew, then, that they were being either fulfilled jor 
unfulfilled. No one advised him. No one communicated 
with him. No one informed him about any of these mattets. 

j 

Curley never knew generally that “demands were being 
made for a return of the deposits and that the deposits were 
not being returned.” The only monies, not deposits,—jor 
advances, but monies , about which Curley knew anything, 
were those of Powers and Rochefort. He never knpw 
Bishop had made a demand. It did not until December. 

in December. Curley knew noth- 
of any other demand. He knew nothing of 
a single failure to return. He aided Rochefort’s re¬ 
fund. Reasonably he thought he had done the same for 
Powers. Bishop, Schweers and Smith, LaRocca, Ruff, F^lls 
Plumbing, Joseph Engineering, Forse,—not one of them 
ever wrote or spoke a word to Curley. No one for them 
spoke a word to him. Curley knew nothing about them, 
their business, their deposits or their negotiations with 
Fuller. I 

It is difficult to explain this essential and repeated incon¬ 
sistency in the argument of the prosecution to prove Cur¬ 
ley’s guilty participation in this conspiracy, when, under 
similar sets of circumstances,—sometimes much more per¬ 
suasive to guilt, if any guilt existed—the prosecution ac¬ 
cepts acts constantly as unexceptionable when done by oth¬ 
ers and as honest and lawful. The prosecution struggles to 
build inference upon inference to convict Curley. Thus: 


Curley resigned 


mg 
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Fuller was in Alley’s office,—and Alley was present, in New 
York, when Fuller promised to return Joseph’s deposit to 
him. Alley had arranged that deposit originally. Alley 
assisted in the contract under which that deposit was made. 
Alley introduced Joseph to Fuller; and LaBocca, also. 
Alley had assisted in negotiating three other contracts for 
LaBocca. Walsh, another lawyer, assisted in them, too. 
Alley had shared in the deposits made under those con¬ 
tracts. Alley was in Fuller’s office in Washington, late in 
the Fall of 1941. He was talking about returns of deposits 
to Fuller. Fuller told Alley not to worry; he, Fuller, could 
make every refund right then if he had to. Hawkins heard 
Fuller say this. Hawkins testified he had. Alley believed 
Fuller. Alley trusted Fuller. The prosecution accepts his 
belief and his trust. Alley was not indicted. He was not 
named even as a conspirator. Curley never negotiated or 
arranged a contract for anybody. Curley never received 
part of a deposit or a dollar at any time or for any reason 
from Engineers Group. Yet Curley was convicted on these 
very transactions which Alley, a lawyer, classmate of 
Thatch, had arranged. Alley and Walsh were not even in¬ 
dicted. 

The $3500 transaction (Brief, Page 20) has already been 
treated and argued. It will not be repeated here. However, 
certain innuendos must be erased. Curley did not fail 4 ‘to 
remember receiving this money from Fuller.” In the ap¬ 
parent sense implied, that inquiry was not in issue. Curley 
could hardly prepare himself to answer questions no one 
could foresee probable for inquisition. Curley submitted 
himself to complete and searching examination about every 
dollar he received for the year 1941. One in his place should 
hardly be criticized now or then for having failed immedi¬ 
ately to recall or for being unable initially to remember 
every dollar he had received during that period and the 
source of it. The Court did not criticize him. The Court 
before whom he was testifying saw no such implication in 
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his manner as the prosecution now imputes. Curley did pot 
intentionally fail to remember. The Brief is too obvious. 
Neither did Curley testify “after realizing that the ques¬ 
tioner knew that Curley had taken up the bad check at 
the Hibernia Bank.” The source from which Curley Re¬ 
ceived the money was not considered in issue nor material 
in that inquiry. Why attempt covertly to make it so now?” 
The examiner was interested, not in the source so much as 
the amount of the check and what Curley did with it. *To 
argue Curley answered “after realizing that the questioner 
knew that Curley had taken up the bad check at the 
Hibernia Bank” is sophomoric. It is exemplary of the sort 
of innuendos employed before the jury. Curley had bden 
President of that bank. Curley must have known that the 
very bank, of which he had been President, as any other 
bank, by custom retained the complete records of the trans¬ 
action under discovery. Curley had nothing to hide: liad 
no reason to conceal anything. The bank produced the Rec¬ 
ords at the trial. These records disproved the nasty impli¬ 
cations the prosecution argued the jury should draw frpm 
them, to-wit: not merely that Curley had received the $3<300 
from Fuller but that the money was Engineers Gr^up 
money: that it was not merely money of Engineers Gr^up 
but money collected fraudulently by imposition upon “Vic¬ 
tims” whom the group had fleeced: that Curley knew tjris, 
and, knowing this, procured the $3500 from Fuller in pur¬ 
suance of this nefarious conspiracy. Inference upon infer¬ 
ence ! Ossa on Pelion! They were all argued strenuously in 
the Court below to force this circumstantial verdict of Cur¬ 
ley’s guilty participation, after thirty-six hours’ delibera¬ 
tion by the jury. Now their justification is asked upon an¬ 
other inference: that perhaps the Government, after ydars 
of careful and painstaking investigation, had not discov¬ 
ered all of the “victims”: that there may have been spine 
undiscovered: that they had paid deposits or advances pnd 
in a sufficient sum to accumulate $3500: that Hurt, the treas¬ 
urer, did not receive it: that Fuller misappropriated; it: 


paid it to Curley: and all as part of Curley’s share in the 
wicked loot Curley was so wickedly aiding to procure by 
fraud, chicanery, misrepresentation and deceit: but the 
prosecution does not know this, even now. It wishes to leave 
it to the jury to guess about, as a legitimate jury question. 

Assume the transaction to be equivocal. Naked circum¬ 
stances usually are. It is capable, then, of a lawful, as well 
as a fraudulent interpretation. Assume, then, that Curley 
had forwarded some stock of his to Fuller, upon Fuller’s 
assurance that he could procure a loan for Curley, with 
that stock as collateral, to provide Curley with some funds 
he needed then to meet a payment due on the mine Curley 
owned,—as he said in his Massachusetts testimony; that 
Newcomb had sent a $3500 check on the security of that 
stock to Fuller, which Fuller endorsed; that Curley sent 
that check on to the Hibernia Bank, “to meet certain obli¬ 
gations’ ? he owed. Assume further the check appeared a 
bit altered. Newcomb had corrected an error on its face. 
The Hibernia Bank did not like it: but it had paid it. It 
sent it back for a new check to replace it. The new check 
came. The bank, not wishing to surrender its legal right 
under the altered check, asks for a certification by the 
drawee bank before it accepts the second check in payment 
of the first. Before this is done: before the second check 
is asked for or received, Curley, embarrassed by the trou¬ 
ble caused him in the return of the altered check by and in 
the bank of which he was once president, became irritated. 
He demanded Fuller make good the check in cash. No more 
checks. Fuller paid the cash. Such an interpretation of this 
purely personal transaction between Curley and Fuller, 
with no relation to Engineers Group whatsoever, and with 
no remote connection with any “victim”, deposit or ad¬ 
vance, is not only consistent with innocence but establishes 
the wisdom of the law, in its pursuit of as exact justice as 
human administration can assure, that it is wise, indeed, to 
require of circumstantial proof the quality that it must ex¬ 
clude every reasonable hypothesis but that of guilt and be 
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entirely inconsistent with innocence, before it can be fash¬ 
ioned into a club to strike down human rights more precibus 
than life and destroy reputations which have been built up, 
sometimes only by a lifetime devoted to public service. 

Curley did not hesitate to answer every question putt to 
him in those proceedings. These, under discussion, were 
informally asked; informally answered; interrupted; often 
several were talking and interrupting at the same time. The 
issue there was not defined. There was no issue as sucfy at 
all. Hence the care in directing questions and restricting 
answers was lacking in the interrogation. But the ifact 
sought for can be discovered from it all. And this ^act 
stands out. The money Curley got from Fuller was not the 
money of Engineers Group. It was not obtained fraudu¬ 
lently from any “victim”. That was a purely personal 
transaction. It antedated any activity in deposits by Engi¬ 
neers Group. It supports no reasonable basis for an infer¬ 
ence of Curley’s guilty participation in this conspiracyl It 
was highly inflammatory. It was misused on argument^ In 
fact, the jury was affected by it. It saw the prosecution 
compelled to admit Curley had never received a dollar f^om 
Engineers Group. It heard the prosecution contend 
throughout that Curley’s motive for entering into this 
wicked venture was that he was ‘broke’, “was in finan¬ 
cial straits at this particular period” (Brief, Page £0); 
that he was adding on from 6% to 10% to the cost of (plov- 
ernment contracts. The jury further saw that it was n^ver 
proved Curley had any interest in any contract whatso¬ 
ever.—It saw the fabric of the Government’s case disinte¬ 
grating under the testimony of the F. B. I. accountant, 
who had just testified that, of all those mentioned in| the 
indictment,—and that included Hall and Underwood who 
were let out by the Court on motion, Curley alone nfever 
received a dollar in salary or pay for any purpose. Observ¬ 
ing all this and the desperation of the present status of the 
prosecution upon the facts and remembering the argument 
made by the prosecution to them about the receipt ofj this 
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money by Cnrley, the jury asked to see these checks and to 
have them with them in the jury room. Their request was 
unknown to Curley’s counsel It was made after the jury 
had retired. They were deliberating on their verdict. These 
checks were important. They were the sole financial link 
between Fuller and Curley. They had been distorted and 
played up to the jury as payment to Curley of $3500 under 
the very dome of the Capitol; that other “victims” may 
have existed whom four years’ of investigation by the Gov¬ 
ernment had not discovered. And those checks were sent to 
the jury room for use by the jury, again without the knowl¬ 
edge of Curley’s counsel, though they were available and 
on call. And they were sent in without any instruction 
whatsoever as to the restrictive purpose for which they 
might have been received, if at all. They went in and to the 
jury under a broad pronouncement by the Court that he 
was going to give that jury anything or everything it 
wished; that the law of this District was different now. It 
is,—if that is the law. 

The last paragraph (Brief, Page 20) again indicates the 
same vicious sentence construction, which promotes only 
deception, unless the entire transcript of testimony is read, 
carefully analyzed, and then carefully correlated. Curley 
did not “try to make the loan at Pilgrim Trust Company”, 
“while the defendants were simulating an air of affluence 
at exclusive hotels to impress and mislead prospects”. 
Curley never simulated an air of affluence to or before any¬ 
body! The prosecution had just proved his statement made 
in the proceedings in Massachusetts. From that it had just 
argued “Curley was in financial straits at this particular 
period.” Curley did not know what other defendants had 
done. Curley was not staying “at exclusive hotels”. He did 
not know any other defendant was: or anything about him, 
his business, or his activities. Curley never knew the de¬ 
fendants “were simulating an air of affluence” at any time 
or any place, “to impress and mislead prospects”, or for 


any other reason. The sentence structure is misleading. It 
fails utterly to conform to the facts. Curley’s chat with the 
Pilgrim Trust Company has been covered in the main brief 
and in argument. His inquiry long antedated any deposit- 
activity by Engineers Group, July 1941. It was no different 
from others, made to the same bank by others. Notwith¬ 
standing Brief (Page 19), Sturgess testified that pthers 
had made similar inquiries of his bank; but his bapk had 
established a policy not to carry such loans. And Curley 
did nothing further. He took no action about it in any way 
or at any time. He never pursued the inquiry with another 
bank. He had asked a question. He had received an answer. 
The incident had ended. An isolated inquiry like this^ made 
long before and totally disconnected with any misrepresen¬ 
tation, of which this indictment complains, is certaihly in¬ 
sufficient to prove Curley’s participation in the huge con¬ 
spiracy described in this indictment. 

Curley wrote the Sherry-Netherlands Hotel and Offered 
to stand credit for Fuller in the amount of $1,000. ^To one 
denied this. But, with respect to it, again, paragraph struc¬ 
ture is significant. The writer concludes with the sentence 
that “at that time it must be remembered Engineers Group, 
Inc., had taken in $33,590 from Bishop, Rochefort, Powers, 
LaRocca’s companies, and from Schweers and Smit^i, Inc., 
all of which had been dissipated.” What connection has 
Curley’s letter with $33,590 or their dissipation? Is Curley 
securing his letter with some of these funds? Curlejr never 
knew Bishop had paid a dollar. He knew that he had re¬ 
quested a refund for Rochefort and it was made. He 
thought he had done as much for Powers. He knew nothing 
of LaRocca’s companies nor of Schweers and Smitlji. Cur¬ 
ley knew nothing of the acquisition or of the dissipation of 
$33,590. The sentence has no connection with the pre¬ 
ceding one. The context of the paragraph shows clearly 
it was inserted to create atmosphere against Curle^ by the 
vicious innuendo intended. It is characteristic of iiiuch of 


the Brief, unfortunately. Everyone knew Curley had not 
received a dollar of the $33,590. At most his willingness 
to stand credit for Fuller is evidence only of his continued 
and then existing confidence in Fuller. At that time, Octo¬ 
ber 27, 1941, Bishop, LaRocca’s companies, Schweers and 
Smith, were sharing abundantly in that same confidence in 
Fuller. So were Hurt and Thatch, Robertson and New¬ 
comb, Miss Cooksey and Davis. 

The closing sentence of the first paragraph (Brief, Page 
21) is another unwarranted implication. It is plainly an 
argumentative assertion and contrary to the fact. It has 
already appeared that Forse said he entered into a contract 
with Fuller; that no one induced him to enter into it; that 
he did so because of the good reports he had received about 
Thatch. Curley’s mentioned conversation had absolutely 
nothing to do with influencing that Forse contract. The 
writer must have known it, had he read the evidence. What 
was the jury “to w'eigh and consider” about Curley’s state¬ 
ment! Were they to guess he lied? Were they to guess 
that no young man existed? Were they to guess that Curley 
had never tried to help him? Or is the presumption of inno¬ 
cence and of right conduct, of truth telling, still in existence 
at all? 

WTiat Hawkins said Fuller, in turn, said of Curley (Brief, 
Page 21) makes interesting reading as to the use Fuller was 
making of Curley’s name at that time: but it supplies no 
proof against Curley. Davis and Miss Cooksey kept the 
books of Engineers Group. Miss Cooksey was meticulous 
in recording expenditures,—even to postage stamps and 
pencils. Had there been any truth in the statement of 
Curley’s receipt of money, the books of the Group would 
have reflected it in Miss Cooksey’s entries and Davis’ rec¬ 
ords. In the hindsight which now exists and with which one 
examines the testimony, it appears that this is not the first 
time “Curley, a man of prominence, particularly in New 
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England”, may have been “used”, unwittingly and without 

his knowledge, or even* ‘ sold down the river ’ ’. j 

j 

Brief (Page 21): Curley did not take the stand to testify, 
“so the record is barren as to the circumstances surround¬ 
ing his departure, when certainly so far as the evidence 
shows, he did so quietly and made no efforts to publicly 
disavow the activities of Engineers Group, Inc., to contact 
any of the persons who had been defrauded, to see thstt 
restitution was made, or to otherwise hamper the continue^ 
fraudulent activities of Engineers Group, Inc.” This is 
both unimpressive and unpersuasive. It is not to be pre¬ 
sumed Curley could contact “persons who had been de¬ 
frauded” when he did not have any knowledge of anybodyfs 
having been defrauded. Again, Curley’s withdrawal by 
resignation disavowed further connection with Engineers 
Group to the satisfaction of the jury, if not of the prosecu¬ 
tion. The jury clearly understood he had no further con¬ 
nection with the Group. They acquitted him on all counts 
which followed his resignation. And when Curley resigned, 
there was neither notice to nor knowledge by anyone of aby 
wrong doing in Engineers Group. Not only Curley but t|he 
so called 4 victims’, who were still in contractual relation¬ 
ship with Fuller, were “on friendly terms” with him. 
Otherwise Hall and Underwood would never have joined 
the Group. Curley cannot be criticized justifiably for being 
‘on friendly terms’ with Fuller at the time so many others 
were and when, as to them, that relationship was no Evi¬ 
dence of guilt in the judgment of the prosecution. The Court 
below thought so little of this “friendship for Fuller” tjhe- 
ory that it did not hestitate to release Hall and Underwood 
from this indictment on motion, though the evidence point¬ 
ed to activity by each with Fuller and receipt of moneyj by 
each in connection with him,—all subsequent to Curley’s 
resignation. 
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CONCLUSION 

The Government never proved that Cnrley made a single 
misrepresentation relied on in the indictment. Under the 
proof: He never saw the brochure, knew of its preparation 
or distribution; never heard of it or any of its representa¬ 
tions. He never knew of the financial statement or of its 
preparation or distribution. He never knew anything about 
the assets of Engineers’ Group. He never made a single 
misrepresentation about those assets to any “victim”. He 
never knew the terms or the conditions under which de¬ 
posits or advances were put up or their amount. He never 
discussed business with any “victim” beyond his unde¬ 
niably legitimate introduction of Gilford, Rochefort and 
Powers in the manner detailed. He never induced a “vic¬ 
tim” or persuaded one to enter into a contract with Engi¬ 
neers’ Group. That decision was the “victim’s”,—and made 
only after a face to face discussion with Fuller and an ade¬ 
quate and complete investigation by the “victim” of the 
project under discussion. He never received a dollar from 
Engineers’ Group. Everything he did was consistent with 
an honest, bona fide belief on Curley’s part in Fuller and 
Engineers’ Group. 

Metaphysical disquisition to sustain the case for the 
prosecution will not be indulged to the denial of recognized 
actualities and inferable realism. The indictment in this 
case is long, even to prolixity. It is studied in conception 
and inclusive in the scope of its charge. It was drawn upon 
all the evidence then available to the drafter, after an in¬ 
dustrious and thorough search into the files of the Group 
and those of the “victims”. The investigation consumed 
years of intensive work. Like most mail fraud cases it 
follows the common pattern. It charges substantive offenses 
upon mailings and attaches the general dragnet of the 
ever present conspiracy count. The substantive counts 
are separately drawn. Each charges a single offense. Each 


offense charged is distinct and disconnected from any 
other. Not one is charged to have been committed pur¬ 
suant to the conspiracy described in the last count. If 
under such an indictment, which the pleader chose to draw 
in his election, when his choice was free, there can be 
found no substantial evidence of Curley’s guilt under any 
of the substantive counts that failure becomes significant 
in the light of the intensive and exhaustive investigation 
made. It convinces that Curley could not have conspiried 
with others to do the wrong described herein, since it 
is hardly conceivable he would have conspired to 
do any wrong when we find actually he did no wrong 
at all. Yet, the whole case, every count—save two under 
which the mailings were not proved, went to the jury 
against Curley. The full impact of every item of evi¬ 
dence to sustain any and all of the counts, even in those 
substantive offenses alleged to have been committed after 
his resignation, was hurled against him. Yet, the Gov¬ 
ernment did not prove a scintilla of guilty knowledge. No 
substantial evidence was shown of his guilty participation 
under either the conspiracy or anyone of the substantive 
counts. Judged by the same standards and yard stick by 
which the prosecution found the acts of so many to be unex¬ 
ceptional, not serious enough to warrant their indictment, 
Curley’s conduct remains unimpeached in its integrity 
and good faith. 

Curley’s conduct can be rationalized and explained easily 
upon the hypothesis of his innocent reliance in good faith 
upon the integrity and ability of Fuller, in whom he h|on- 
estly believed, and the integrity and ability of those others 
who were associated in Engineers Group and in wliom 
again Curley honestly believed. The insignificant part he 
played in aiding in the development of the activities of 
the Group is likewise consistent with the willingness of any 
honest man to aid in the development and success of any 
venture which he confidently believes has genuine merit. 


In fact, his willingness to aid is strong and persuasive 
proof of his good faith and honesty of purpose rather than 
of any desire to cheat or defraud. There can be no more 
rational basis for proof of good faith and honesty of pur¬ 
pose than the proof of acts done to assist that in which 
the good faith and honesty of purpose are asserted. 

i 

In retrospect, now, and after the heat of the trial has 
subsided, Curley’s connection with Engineers’ Group be¬ 
comes understandable. The facts establish its bona tides. 
It can be found in the testimony of Turgeon. The country 
was in a national emergency. Aluminum and kalunite 
were strategic materials; in demand, in serious, urgent 
demand. Engineers’ Group was then interested in pro¬ 
curing aluminum and kalunite. That was the occasion of 
meeting Turgeon. Engineers’ Group was formed not 
merely to procure housing contracts or contracts of the 
character stressed as the sole business of the Group. Hurt, 
Thatch, Bivens, Eichelberger and Curley,—men of that 
stripe and prominence, at that time might join in any 
serious effort to obtain strategic and needed materials for 
their country. Such an inferable hypothesis from Tur¬ 
geon’s testimony constitutes the only rational explanation 
for any agreement by such men to give the Group of their 
time and attention. The testimony shows, too, that Cur¬ 
ley and all were associated with a shrewd, capable, affable 
promoter who possessed a magnetic personality and per¬ 
suasive manner. None knew Fuller’s history. Had any 
one of them known of any vicious or criminal purpose in¬ 
tended by Fuller, it is inconceivable that any one of them 
would have associated himself with Fuller. Curley was 
“taken in” not more than all of the others whose names 
appear in this record, and no less. All were capable, expe¬ 
rienced, alert, mature and interested business and profes¬ 
sional men,—some of them exceptionally so. They all 
believed in Fuller. Fuller no doubt recognized the magne¬ 
tism of big names and national reputations as assets which, 
tion. 


for a time at least, would provide a powerful inducement 
to attract and a cloak to conceal operations, if he intended 
to do wrong. Curley was potentially fine advertising if he 
could be persuaded to associate himself. He was immune 
too, to quick detection of wrong doing, if any occurred. 
Once his confidence was won, it would be long before he 
would suspect. His public and political activities and his 
distance from base of operations assured that. 

Thatch’s reputation and representation as General Coun¬ 
sel would convince anyone that the affairs of Engineers ’ 
Group were being administered in strict legality. Hurt’s 
incumbency of the office of Treasurer and his reputation 
assured, too, security in the administration of the Grotap 
funds. Lulled to secure belief in the bona tides of the ven¬ 
ture, nothing occurred for months to cause anyone, mqch 
less Curley, to become suspicious. And one thing is cer¬ 
tain. Engineers’ Group had the appearance of honest con¬ 
ception when it started. Any wrong doing which crept into 
its administration came only later. Curley knew nothing of 
wrong doing. Neither did Thatch; nor Hurt; nor AlUy; 
nor Walsh. Trained and experienced lawyers, they, tbo, 
believed in Fuller fully. It is unthinkable that Curley, 
Thatch, Hurt, Alley, Walsh or anyone else of their charac¬ 
ter and standing would deliberately and concertedly sit 
down to scheme out the device described in this conspiracy 
to defraud their fellowmen. It is fantastic to argue it. | 

Nothing happened to put Curley on notice. Massachu¬ 
setts’ contractors were cared for in the manner Roche¬ 
fort and Powers were made apparently satisfied. Bishop 
was not disabused of his confidence until after Curley’s 
resignation. Curley did not know generally of the Group 
operations. It was never intended he should. His name 
was the asset. That was What was used. That asset n^ust 
be kept. To keep it Curley must not be told too much, and, 
of course, nothing illegal, fraudulent or even suspicion^ in 
the activity of the Group. That is the realism of this c^se. 


Curley was no cheat Curley was no fraud. He never 
conspired with anyone to do the acts charged in this indict¬ 
ment. Of all the victims in the cast, the most tragically 
imposed upon was Curley. The tragedy of that imposition 
has only been intensified in the inutterably tragic verdict 
returned against him. This record is cold now. The papers 
and magazines now write no longer to condemn or praise 
him. His front page worth is done, as the defendant Curley 
on trial. That Record, cold and stark, analyzed now and 
read as trained lawyers analyze and read before they judge, 
speaks unanswerably of his innocence within every pro¬ 
tective right in which the law has learned to enfold those 
accused of crime. The burning mistakes and sad errors 
of centuries of the law’s experience command the zealous 
observance of those safeguards at all times in order that 
justice may be done always,—if we can accomplish it at all. 
The innocent should not be wrongfully condemned. 

It is respectfully submitted that those mandates of the 
law’ direct the exoneration of this defendant, James J. 
Curley. 

William E. Leahy, 

Nicholas J. Chase, 

Attorneys for Appellant , 
Curley. 



